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Met pursuant to ad jourament on Monday, February
22, 1943, at 9:30 a.m.
THE CHAIRMAN: All right, gentlemen. Rule 21.
Are there any suggestions on Rule 21(a)?

MR. GLUECK: 1 Jjust wonder, Mr. Chairman, whether

there?

THE CHAIRMAN :: At 21(a)?

MR. GLUECK: VYes, "unless the defendant 1in writ-
ing with the approval of the court." There you have two

things, in writing and the court's approval. What about
being sure that he has counse]?

MR. HOLTZOFF: In the McCann case, the Supreme
Court held that g defendant who wants to try his own case
without counse] may wailve g Jury trial. Now we do not want
to overrule the Supreme Court.

THE CHAIRMAN: We have given him the right to
counsel.

MR. SEASONGOOD: Mp. Chairman, I think that should
probably be amended in line 2, by saying "trial of cases
required to be tried by jury shall be so tried."

You have stateqd all cases are to be tried by jury and, of

course, there are g lot of cases that do not have to be tried
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MR. HOLTZOFF: T concur in that suggestion.

THE CHAIRMAN: What language would you suggest?

MR. SEASONGOOD: It should read, "trial of cases
required to be tried by jury shall be so tried," in line
2, 1nstead of "trial shall be by jury." Lots of cases
do not have to be tried by jury.

MR. HOLTZOFF: Such as petty offenses - no, the
district court tries many petty cases in which there is no
constitutional right to trial by jury. That was held in
the case you mentioned the other day, the ﬁﬁnk‘case.

MR. ROBINSON: I think the Committee has to be
careful, or we may cause some trouble.

MR. SEASONGOOD: It Seems to me so, but I anm Jjust
putting it forward. We do not want to say that all cases
have to be tried by jury when they do not.

THE CHAIRMAN: You have heard the motion. A]]
those in favor say "Aye."

(Chorus of "ayes.)

THE CHAIRMAN: Opposed, "No."

Carried.

MR. MEDALIE: Just so that I know Something, I
never had a case that was not triable by jury, and I was
district attorney for almost three years.

MR. HOLTZOFF: George, in this district you prob-

ably don't have Very many cases where the maximum penalty
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is six months, do you?

MR. MEDALIE: No, ours are ten years for walking
against a red light.

MR. HOLTZOFF: 1In those cases where the maximum
penalty is six months, according to the ﬁ&nk case, the
Supreme Court held there is no right to trial by jury.

MR. MEDALIE: I guess we just scorn prosecuting
those l1ittle things. I don't remember any of them.

THE CHAIRMAN: ‘re you ready for the motion?

All those in favor of the motion say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No".)
(No response. )

THE CHAIRMAN: Carried. Any further sugges-
tions in 21(a)? If not, the motion is to adopt 21(a)
~ as amended. All those 1in favor say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No respdnse.)

THE CHAIRMAN: Carried. Any suggestions
on 21(b)? |

MR. McLELIAN: Mr. Chairman, should there not be
the same provision for a smaller jury, as to the court's

approval, as 1s required for the waiver of a jury?

MR. ROBINSON: It seems so, Judge.
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THE CHAIRMAN: Do you make that as an amendment,
Judge ?

MR. McLELLAN: Yes.

THE CHAIRMAN: It 1is moved and seconded. All
those in favor say "Aye."

MR. YOUNGQRUIST: Should not that also be in
wrlting?

MR. McLELLAN: Just as 1t 1is above.

THE CHAIRMAN: Yes, repeat the Same thought as
above.

MR. HOLTZOFF: How shall we put 1t?

THE CHAIRMAN: Iet us work out the language later.
All those in favor of 21(b) as amended, say "Aye."

MR. LONGSDORF: I have a question asg to the mean-
ing of the "stipulate" there.

THE CHAIRMAN: We will use the same language as
in 21(a), "in writing with the approval of the court"
in other words.

MR. LONGSDORF: I am not sure as to the time of
the stipulation there. May a stipulation be made during
the trial or before the trial or both?

MR. HOLTZOFF: Both times.

MR. ROBINSON: It leaves 1t apen as in the Patton
case,

MR. HOLTZOFP, Suppose one juror dies during the



MR. WAITE: Why not say "may stipulate at any
time before verdict"? Then we won't leave the court
guessing.

MR. YOUNGQUIST: In the light of the Patton case,
do you need that?

MR. WAITE: I don't think you need 1it, but you
might just as well set it out, so nobody will question it,

MR. HOLTZOFF: I don't think Yyou need that.

THE CHAIRMAN : Let us have g motion.

MR. HOLTZOFF: I move we adopt this.

THE CHAIRMAN: I mean, do you want to put that in?

MR. WAITE: I move that, 1in one form or another,
it be made clear that they may stipulate at any time before
verdict.

MR. LONGSDORF: Seconded.

THE CHAIRMAN: A]l] those in favor of the motion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN : The motion is lost.

All those in favor of 21(b) as amendedq say "Aye."
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(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )
THE CHAIRMAN: Carried. Any suggzestions on
21(c)?

MR. SEASONGOOD: I do not see why the Jjudge
should not be required, if the defendants wants him, to
file special findings. I would move to amend line 9 by
striking out "may" ang inserting "shall on request"

80 1t will read "if the Judge finds the defdéndant guilty
he shall on request in addition find the facts Speclally
Oor file an opinion instead of" - ang take out "such" -
"instead of Special findings."

Suppose the man wants to take an appeal, isn't
he entitled to findings orf fact, if he wants them?

MR. HOLTDFF: But the judgefs general finding
is what you have and thst &$?tﬁ;';iéﬁ‘of a4 jury's verdict.

MR. SEASONGOOD: I know, but it used to pe the
law that 1if You had special flndings tried to g Judge
you could do more than if you just hag g general finding.

MR. MEDALIE: May I ask what the practice is in
Maryland angd Connecticut, where there are so many cases
tried without a Jury?

MR. HOLTZOFF: They do not have findings 1in

Maryland. 1In Baltimore they waive, the defendant generally
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waives a jury trial and they do not have Special findings.
MR. McLELLAN: And they waive them frequently in
Connecticut.

MR. HOLTZOFF: I am not familisr with the Connec-

ticut practice. Of course I Suppose the average judge

that he has to make Special findings.

MR. BURNS: They waive quite frequently in Massa-
chusetts, and it is only when the Judge determines the
case is of sufficient importance that the matter requires
&n opinion that you have the elements of findings.

MR. McLELLAN: That is right. Not to waste your
time by trying to be jestful, what would happen or might
happen would be that the lawyers would get up and say
"Well, now, we would like to try this without a Jury,
both of us, if you will permit us," and then I would say,
"Would you waive any findings of fact ang let me go ahead
and decide this case 2" "No, we want findings of fact."

1 say "Impanel your jury."

MR. SEASONGOOD:. Why would you do that?

MR. McLELLAN: Because cases come along frequently
which do not require findings of fact. A Judge's finding of
guilt is just like g jury verdlct, and all the questions
are open to the defendant that would be open in the case

of & jury verdict.
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MR. SEASONGOOD: In the ordinary civil case you

have findings or fact, as they are requested. Why should

it be more onerous on the defendant in a criminal case?

MR. McLELIAN: They are different things, and we

Federal rules. The issue 1is usually a simple one, and

1t seems to me that & criminal case that ordinarily is triedq
without a jury does not lend itself to findings of fact,

and you do not get the advantage that otherwise you would
get of letting the Jjudge attend to other matter 8 instead

of having to sit down and write a complete Set of findings
of fact.

MR. SEASONGOOD: He doesn't have to do 1t. He
can get the United States attorney to do 1t angd submit
them to him.

MR. McLELLAN: That is Something some of us
never do; never let anybody get up findings of fact for us.

MR. YOUNGQUIST: The defendant always has his
right to trial by jury. If he chooses to waive, I do not
Seée any particular reason why he should have anything more
than there should be s finding of gullt, or, at the option
of the judge, findings.

THE CHAIRMAN: Dig you make a suggestion in the
form of a motion, Mr. Seasongosd?

MR. SEASONGOOD: Yes, I made it that way.
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THE CHAIRMAN: All right; 1s 1t Seconded ?

MR. LONGSDORF: I second the motion.

THE CHAIRMAN: A]11 in favor of the motion which
is, as I understand 1t, to the effect that the rule be
amended to say that the judge shall, on request, prepare
findings of rfact - all those in favor of the motion
say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(Chorus or "Noes.")

THE CHAIRMAN: The "Noes" Seem to be vociferous.
The motion appears to be lost. The motion igs lost.

Are there any furthep Suggestions on (¢)?

If not, all those in favor of 21(c¢) as is, say "aye."
(Chorus or "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No respoﬁse.)

THE CHAIRMAN: Carried. Rule 22. 22(a),
any suggestions?®

MR. HOLTZOFF: I do not think there has been any
change from Dre't 5, Mr. Chairman.

THE CHAIRMAN: A1} those in favor --

MR. YOUNGQRUIST: Just a moment. In line 10,
shouldn't the first word "of" be "py"o

MR. ROBINSON: The fifth word also, would you say?
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THE CHEIRMAN : No, the first word in line 10.

MR. ROBINSON: That 1s what T Say, and the fifth

word also, would be the same thing.

MR. YOUNGQUIST: Yes, strike out the fifth word.

MR. LONG3SDORF: Why don't you change the verd

"1s" in 1ine 16 ang in line 20 to "ape".

THE CHAIRMAN: In line what?

MR. LONGSDORF: 16 and 20.

THE CHAIRMAN :: We are not yet there. Ve are
on (a).

MR. LONGSDORF: 7T know,

THE CHAIRMAN: All those in favor of 22(a),
that 1s,

the amendment to change "of" to "by" first word

in line 10, and to strike out the word "of", the fifth

word, say "Aye."
(Chorus or "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Carried. Now 22(b), slease.

What was your Sugzestion, Mr. Longsdorf?

MR. LONGSDORF: Iines 16 and 20, there is a

single verb there that I think should be pPlural; "ig"

should be changed to "ape."

MR. YOUNGQUIST: "1f there are more than one de-

fendant"?
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MR. HOLTZOFF} No, I think singular is correct.

MR. LONGSDORF: All right, then.

MR. YOUNGQUIST: I have g Suggestion in lines
1% and 15. In order to make it conform to the similar
Statements that precede and follow 1it, 14 should read
"imprisonment fop more than one year"; Strike out "govern-
ment" and insert "each side," and in 1ine 15, strike out
"and the defendant who asks".  Then we have that conform-
ing with the others.

MR. ROBINSON: 413 right.

THE CHAIRMAN: If there 1s no objection, that
will stand. Any further Suggestions on (b)?

MR. HOLTZOFF: I move its adoption.

THE CHAIRMAN: All those in favop of 22(b)
say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried. 22(c).

MR. SEASONGOOD: Lines 29, 30 ang 32, I should
think "regular jurops" would be a better word than "prinei-
pal jurors".

NR. YOUNGQUIST: What would you think of striking
out the "principal"? The Jjuror becomes a Jjuror when he 1is

made a part of the jury.
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MR. SEASONGOOD: Nobody is a principal juror.
They are all of equal dignity.

MR. HOLTZOFF: I think you should have the word
"regular". You have to say Something there because you
Speak of alternate jurors. You have to have g contrast
between an alternate and some other kind of Jjuror,

MR. SEASONGOOD: Why don't you say "and other" -
"other" instead of "principal".

MR. MCIELLAN: I would rathep have "regulap"
rather than "other" because "other" 1s too inclusive.

MR. SEASONGOOD: That 1is the same language as
is in the American Law Institute Code.

MR. ROBINSON: What about the civil rule amd the
Federal statute? Is the same thing there?

MR. SEASONGOOD: I don't know.

MR. ROBINSON: Let us check again. I think
thls follows that language, but I would not be sure.

"Principal juror" is used in the civil rule,

SO maybe we ought to follow the same language, though I
realize it is not s very felicitous choice of words.

MR. GLUECK: Why are we bound by the language of
the civil rules on a thing of this character? It seems
to me to be perfectly ridiculous that we cannot change 1t.

MR. HOLTZOFF: We are not bound, except the alter-

nate juror procedure is the same.
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MR. MEDALIE: The Judge does not like to use
one kind of language one time and another kind of langusage
another time. It places him in the position wvhere he
must remember to use one kind of language under the civil
rules and another kind of language under the criminal
rules, and it may cause him to make derisive comments
in relation to one Set of rules or the othenr.

MR. GLUECK: Let us make it conform to their
Set of rules in order to be uniform.

THE CHAIRMAN: That argument was done away with
the other day when we decided the word "deem" was not
& good one.

MR. DEAN: It has been put back by someone then.

THE CHAIRMAN: Then it was put back in the dark.

MR. SEASONGOOD: If you see an inaccuracy of
expression I do not think you have to follow it. To say
that they are all principal jurors is not correct.

MR. SETH: When you get down in line 34, they
call them just plain jurors.

MR. DEAN: The reporter Jjust points out that
the statute uses the term already selected.

MR . ROBINSON: And 1in another blace it uses the
berm"regular jurors,"-"but 1f the regular jurors are ordered
to be kept 1n custody during the trial, the court and such

alternate jurors," etc.
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MR. HOLTZOFF: The statute is older than the
¢ivil rule. The civil rule uses the term "principal juror."

THE CHAIRMAN: The question is on Mr. Seasongood's
motion to substitute the word "regular" for "principal"
in three places ia this rule. All those in favor
say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(Chorus of Noes.")

THE CHAIRMAN: The "Ayes" have it. The motion
is carried. Are there any further suggestions? If
not, all those in favor of --

MR. YOUNGQRUIST: By the way, on lines 32 and 33
I sugzest striking out the words "priancipal jurops are"
and 1nserting the words "jury 1s."

MR. WECHSIER: Seconded.

THE CHAIRMAN: You have heard the motion. A1l
those in favor say "aye."

(Chorus orf "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried.

MR. YOUNGWIST: And in line 37 could we not make
that read "to take his place” and stop there. That is not

important, but what 1s more important I think 1s to substi-
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tute the word "side" for "party" in 11ine 38.

MR. ROBINSON: T believe this 1g clear.

MR. HOLTZOFF: No, I think there 1s g mistake
in the language as it now stands. I think 1t refers to
& sltuation where there are two alternate jurors, onr
more, and the question 1s, which of the alternate jurors
Should be impaneled ang the direction 1s to take the first
alternate juror ang have him take the place of the absent
juror.

MR. YOUNGQUIST: No, I think you misunderstand
the motion, Alex. In line 38,

THE CHAIRMAN: Read the clause at 1ine 36 as you
would have 1t. That woulg make it clear “"ang may order" --

MR. YOUNGQUIST: "ang may order an alternate
Juror in the brecedeace in which he was impaneled to take
his place." That refers back to the juror discharged.

MR. HOLTZOFF: Oh, I see.

THE CHAIRMAN: The difficulty 1is Stylistic.

MR. ROBINSON: That 1s right.

THE CHAIRMAN: You have "hig" referring to two
different beople.

MR. YOUNGQUIST: The other Suggestlion was that
in line 38 we Substitute "side" fop "party." Here, unless
you want to give additional challenges for alternate jurors,

where you have a consplracy case, for example --
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MR. MEDALI®E: 1t works; it works this way.
MR. YOUNGQUIST: Does 1t work this way ?
MR. MEDALIE: Yes, no trouble,
THE CHAIRMAN: "each party" or "each side"?
MR. MEDALIE: '"each side." You see, by the
time --

MR. WAITE: vYou may have three parties. You
cannot have three sides.

MR. MEDALIE: -- by the time you get two alter-
nate jurors, the large number or ounsel have become suf-
ficiently disciplined in the Selection of the regular
Jurors to come to a concurrence of opinion. The smart
Joung men who have had no éxperience, the civil lawyers
who want to fight every point, they haveallbealglattened
out and work under a unified command.

MR. DEAN: The point is, I think you miss
Iy suggestion as to alternate jurors, Might you not have,
i1f you have three defendants, where they were jeintly
indicted, each exerclsing Peremptory challenges, Instead
of as a group?

MR. MEDALIE: But you do not have that when you
are impadeling the regular jury.

MR. WAITE: You don't use the word "party" thepe.

MR. HOLTZOFF: Shoulda't we substitute the worg

"side" for "party'"?
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MR. YOUNGQUIST: ves.

THE CHAIRMAN: We are all arguing on the same
Slde. The motion 1s to Substitute the word "side"
for "party",

MR. WAITE: Does that Presuppose that there
aren't three rarties? Might there not be the Govern-
ment and two defendants, each defendant being entitled
to a certain number of challenges? I do not get that
very clearly.

MR. HOLTZOFF: In the Federa] court all defend-
ants are entitled to --

MR. MEDALIE: 1r you will allow e, the New York
Code --

MR. WAITE: Suppose we are trylng two cases
simultaneously? You will remember we had g discussion.

MR. McLELIAN: We made oupr mistake on that yes-
terday.

MR. WAITE: What do we find 1t was? Isn't it
bossible that both defendants may have the same number of
challenges under our rules?

MR. MEDALIE: Wasa't 1t that the challenges
should be Jjoint and not Several?

MR. HOLTZOFF: That is right.

THE CHAIRMAN: Are you ready for the motion?

This motion is to Substitute the worg "side” fop "party"
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in line 38, All those in favop say "Aye,"
(Chorus orf "Ayes.”)
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN Carried. You are ready for
the motion, T take it, on Rule 22(e). All those in
favor of the rule 2s amended say "Aye."

(Chorus of "Ayes.™)
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried. Any Suggestions
on Rule 232

MR, SEASONGOOD:. I should think that in 1ine 3,
"cause" woulg be better than "disability," that 1s,
"absence from the district, death, 8sickness op other
disability",

MR. ROBINSON: That 1s from the civil rule.

MR. HOLTZOFF: "or other cause"?

MR. SEASONGOOD: Yes.

MR. MEDALIE: All you ape dealing with, really,
is his absence, because he may just decide he 1is taklng a
day off.

MR. ROBINSON: The language 1g from the eivi] rule.

MR. SEASONGOQOD: Maybe 1t 13, but why do you

wvant to limit 1t to disability?
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MR. HOLTZOFF: Suppose the judge takes g day
off? I do not think Some other judge should be com-
pelled to perform these duties. This relates to a8 situa-
tion where the Judge that sat in the case 1s unable to
perform his duties.

MR. SEASONGOOD: That is what 1t says.

MR. MEDALIE: Take this Situation: Suppose g
Judge 1sn't sick but his wife opr child is pretty sick and
he won't leave hig wife's or his child's dside. That
can and does ariss. You just cannot do anything, since
there is no disability.

MR. HOLTZOFF: No, but 1f you say"other cause" -
Suppose he has gone on & vacation over the weekend?

MR. MEDALIE: I wlll give you another example.
Under the New Dispensation it happens that 30me very bri]l-
liant men are on the bench whom the Government likes to
consult, and on some other matters that are very important.
That courthouse right next to this 1s sometimes disabled
by the absence of 1its most brilliant members.

MR. BURNS: Judge Boylan went to South America
for the Goverament. How would you describe that, as dis-
ability? |

MR. HOLTZOFF: No.

MR. BURNS: It i1g absence from the district.

MR. SEASONGOOD; Why should you use a word of
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limiteqd meaning, if thepre &re possible occasions where
you would want the Same thing to happen?

MR. HOLTZOFF: Well, I think this is taken care
of, as it stands, because this 1s disjunctive, if he 1s
absent for any reason from the district op absent because
of death, sickness or other disability,- "death, sickness
or other disability" 1s an alternative to absence from
the district, In other words, the alternative is absence
from the district or bresence 1in the district but, in addi-
tion, that has "disability."

MR. MEDALIE: No. Suppose g judge in the

have to consult him in g crisis like this, what would
you do?

MR. HOLTZOFF: Well, I do not believe under those
circumstances Some other judge, for éxample, should pass
Sentence. I think you ought to continue the case.

MR. BURNS: George, I think, Strictly Speaking,
the Judge 1is disabled by reason of participation in g
Government proceeding. It may be hereSy but I feel very
Strongly that way.

MR. MEDALIE: These things have arisen under
the present cerises, and I anm certainly not criticizing them

elther, because I think attending to our national affairs



599
21dh

i3 a lot more important than passing on routine Jud1-
clal matters.

MR. SEASONGOOD: Look, you are just giving a
right to perform certain dutles 1in certain instances,
and if the other judge is satisfied that he cannot per-
form these dutiles, he may grant a new tria].

MR. HOLTZOFR: No, but the parties may not

covers absence from the district fop any cause whatsoever,
and it also covers disability even though there is no
absence from the district. Now 1s there any other
contingency that should be covered?

MR. SEASONGOOD: Well, there might be. What
is the objection 1f there is any cause why he cannot per-
form his duties? And there has to be a cause.

MR. BURNS: I second Mr. Seasongood's motion.

MR. HOLTZOFF: Here is what I am afraig of.
This might permit a judge othepr than the one who heard
the case to pass sentence. Now that should pe Something
that should not be resorted to except in cases of utmost
Necessity.

MR. YOUNGQUIST: I had Supposed that the use of
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place of the one who tried the case.

MR. HOLTZOFF; Yes.,

MR. YOUNGQUIST: And, for instance, his volun-
tary absence from the c¢ourthouse, or anything short of
absence from the district or death or sickness or disa-
bility, would not be a reason for calling in another
judge.

MR. HOLTZOFF:V That 1is right.

MR. YOUNG.,UIST: I think it ought to remain
as 1t is.

MR. MEDALIE: May I ask who calls in the Other
judge? Who determines that, leaving out the case of
death?

MR. HOLTZOFF: I presume it would be the senior
district Judge, wouldn't 1t?

MR. MEDALIE: Well, you have Nno provision for
that, and Suppose the senior district judge 1s the only
judge 1in the district?

MR. HOLTZOFF: Under the statute creating the

that call.
MR. MEDALIE: we are not sure about that. The
very fact that you are able to use the worgd "urobably"

i1t seems to me would Show there is a doubt.
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MR. HOLTZOFF: There 1s s general direction
in that statute that the judicial council may issue direc-
tions concerning the transaction of Judicial business in
the circuit.

MR. MEDALIE: Well then you mean that the judi-
clal council does that?

MR. HOLTZOFF: I would say so. I think the
Senlor district judge could but you take the situation
where you Supposed there was only one judge 1an the dis-
trict --

MR. YOUNGQUIST: Do we need concern ourselves
about that now?

MR. HOLTZOFF: No, I do not think so.

THE CHAIRMAN: That is directed to Mr. Season-
good's motion.

MR. SEASONGOOD: I Just want to call attention
to the fact that 1f you leave 1t "disability", 1t will be
disability in the nature of death or sickness. In other
words, under the ordinary rules of construction, "death,
'sickness or other disability" would have the limited mean-
ing in the nature of death or sickness.

MR. MEDALIE: Suppose the Jjudge is in jail?
That can happen.

MR. YOUNGQUIST: That would disable him from

attending, certainly.
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MR.OZAZONGO0D It would disabvie him, but 1t
Would not be 3 dissbility under the meaning of the Con-
nectlicat pyle 3 Lecsuse 1+ woulg have to he g diaabf;ity
in the natuwe of death or slckness undep the Connecticut
rules,

THE CHAIRMAN® All those in favor of the

motion to ameng say "Aye,"

(Chorus or "Ayes ")

TH CHAIRVLN. Oprosed, "wo,n

(Chorus orf "Noes,")

TdL CR4ATRMAN: The Chair 4 in Goubt, 4 show
of handg, (Hands raised.) 3i1x for ang six agsinst,
We necd more voters, tentlemen,

All those 1p favor ..

MR, warme, I 3814 nosx €t the motion 50 I adi4d
g s

not vote,

The motion 13 to surstitute the

the Pipgt word on ltne 3 for the word

"disability, " "Disabiliity" 23 the languace of the
y J Euag

civil rules, Mr, Seasongood objesets that

L 1t i3 not broag
énough, That is the general tasis of his motion,

A11 %hoss In rfavon of the motion show hands?
(Hands ralsed, )

A CHATIRMA N £ oppns

B

¢ and 7 for; the motion
1s 1o0st, Any furthep Suggestions,

FR. GLURCE, Mr, Chalrmnan,

in lines 4 ang 7 I
Sugieest that the words

‘earry out" he Tubatituted rop
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"perform," because we have so many "performs" in this
rule that we ought to avoid that repetition.

THE CHAIRMALN: That again is a question of why
should we, if the word means nothing different, vary from
the c¢ivil rules.

MR. GLUECK: Merely because of the improvement
in language I should say.

THdE CHAIRMAN: T am going to have General Mitchell
write me a letter when this is all over, asking me why
we dld certaln little things with words. I have one or
two such letters that I haven't answereqd. I am going to
refer him to the makers of the motions. In other words,
he is very proud, his whole committee 1is, of theinr rules.
He 1s going to say "Why did Jou change in line 4 'perform'
to 'ecarry out'?"  We will say "We didn't like your
tautology."

MR. GLUECK: Well, why not?

MR. HOLTZOFF: I think in drafting rules or
Statutes you sho.ld use the same words to express the same
meaning whenever 1t recurs. I know that is not good
Stylistically in writing, but I think in drafting docu-
ments it is a good rule to fullow because otherwise you
w1ll have somebody say "The draftsman must have meant some-
thing when he used varying expressions."

MR. YOUNGJUIST: In other words Preclsion 1s pref-
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erable to usage.

MR. GLUECK: Could there be any doubt as to
the fact that "carry out" means the same as "perform"?

MR. HOLTZOFF: There 1s s rule of statutory
construction that if you vary your words that you mean to
vary your meaning. 30 I think it is a mistake to vary
the words.

MR. DEAN: It seems to me 1f we are going to
get through here tomorrow night, we had better let matters
of style go to the Committee on Style.

THE CHAIRMAN: Do you make that as g motion,
Mr. Glueck?

MR. GLUECK: I make that as the motion.

THE CHAIRMAN : Moved and seconded that in line
4 the word "perform" be changed to "carry out." A1l
those 1n favor of the motion say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN : Opposed, "No."
(Chorus of "Noes.")

THE CHAIRMAN: The motion 1s lost.
Any further suggesticns?

MR. SEASONGOOD: 1In line 5 I would suggest in-
serting after "returned," "or a finding of guilt mads."

THE CHAIRMAN: "Returned or" what?

MR. SEASONGOOD: "or a finding of gulltmage™,
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In other words, you have taken care of only the return

of the verdict. There are some things required to be
done only after a return of a verdict. There might not be
& verdict.

MR. McLELIAN: Why not say "after verdict op
finding of guilt"?

MR. SEASONGOOD: A1l right, yes.

THE CHAIRMAN: Al] those in favor of the motion
say "Aye."

(Chorus of"Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried. Any further sug-
gestions? All those in favor of Rule 23(a) as amended,
say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN : Opposed, "No."
(No response. )

THE CHAIRMAN: Carried.

MR. WAITE: Before we 80 to the next rule I
want to introduce s proposed additional rule. I don't
know just where it should come but 1t comes in here as
well as anywhere. The ldea 1s to get approval or dis-
approval of the proposal, even though this 1s not the

Precise place it should go.
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I think each one of you has a copy of the
various rules that I have proposed, one of those mimeo-
graphed copiles. If you want to look at that and read it,
it is Rule 23-2, if you care to read that, I don't think I
need to say unything more about it. We can just act
on that. It is on the second page, Mr. Seasongood.

THE CHAIRMAN: Would you be content to stop in
line 4 with "publicity" and not bring in these other things,
Mr. Waite? You might get one vote more.

MR. WAITE: You couldn't stop there. That is
not a complete sentence.

THE CHAIRMAN: I mean strike out "which 1s deroga-
tory of the dignity of the judicial proceeding or may in-
terfere with the accurate settlement of the issues."

I think the taking of photographs for publicity covers
everything you have, and the subsequent words weaken it
rather than strengthen 1it.

MR. WAITE: I certainly have no feeling that I
should insist on that, but if it would go through with the
rest of it I would rather have 1t go through that vay.

THE CHAIRMAN: Why don't you make your motion
in the present form then? Certalnly this would prevent
& Hauptmann trial.

'MR. WAITE: I will make the motion in the pres-

ent form; and if 1t does not go through, I will move it
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without those words.

THE CHAIRMAN: Is the motion seconded?

MR. DESSION: Seconded.

THE CHAIRMAN: Any remarks?

MR. SEASONGOOD: I would just like to know whether
this it right or 1t isn't? Of course a United Stages
Judge ought to have a Sense of fitness. You oughtn't to
tell him how to conduct hls courtroom.

MR. CRANE: May I show you how we handled that
in this State. Way back in the Thornton case, tried
before me, involving murder 1in the first degree. That
was a very celebrated case and one in which the press was
very much interested. I do not know how any other judge
ought to have handled it but the way I handled it, and I
had the cooperation of the press, was to send for, I sent
for Cobb and a few of the other reporters before we
sStarted the case and I told them what I desired. I pro-
vided places for them in the courtroom and made it as
convenient for them as pbossible. They agreed among them-
Selves that any man of the press who took a photograph in
the courtroom would be dealt with by them, and there vas
not a photograph taken in the six weeks of that trial,
not a photograph taken in a case that appeared in every
newspaper in the country. They handled it just as I

requested, having stated the reasons why I wanted them to
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handle 1t in that way, but the New York World beat me

to 1it, because they took a picture of a famous case tried
Over here in Manhattan, a picture of a courtroom, and put
my head on the Judge, and featured the picture as a photo-
graph of what happened in the Thornton case.

30 I do not know what you are going to do to

prevent publicity, but I think it 1s a terrible practice;
I think it 1is frightful. I have in mind one case where
& judge was making a charge to the jury in a famous case
and as he got through reading the charge, sheet by sheet
he passed it down to the reporters behind the curtain.

We have all these things and certainly a judge
ought to have some common sense.

MR. HOLTZOFF: Judge, don't you think this
ought to be left to the Judge's sense of fitness rather
than to any rules?

MR. CRANE: We had the Same thing at the judicial
council in the State, meeting in Buffalo, of which I was
chalirman, and we had &ll these tabloid bapers and others
come before us, and we finally left it that way.

It 1s a great temptation on the part of a good
many lawyers to yleld to it and yet the better judges do
not do it. I think 1t is prohibited here under an under-
standing among the Judges 1in New York City. I do not think

they allow it at all, and they get along pretty well too.
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MR. SETH: We have a district court rule all
through the Tenth Circuit which 1s very much 1like this.

MR. GLUECK: Do you know of any such abuses 1in
the Federal courts at all?

MR. McLELLAN: I think we can very briefly say
that there are more difficulties pPossible where publicity
of this kind 1s permitted than we might at first imagine.

I can remember that in the Spring of 1932 a man came

to me and said "This is only a matter of form, sir, but

we are golng to take your photograph on the bench."

And I said "Only a matter of form?"  And he said "Yes.'

He said"the senior district judge has said it may be

done." "Well," I said, "I am going to be there and I

say 1t cannot be done." Well, he went back to Jim Lowell,
who was a very, very dear friend of mine, for whom I had
acted as counsel in years gone by, and he came in and he
said "What's the matter with you?' I said "No pictures
while I am in the courtroom, Jim), and you can just do

what you want to do about it." He said "Do you feel
about it strongly?" I said "Do I talk as though I did?"
And he said "You do." He said, "By heaven, I won't

have any more pictures, either." With that beginning,
we do not have any pictures in our court. I do not mean
we had them in the course of a trial, but any time they

wanted to take a plcture of the judge on the bench, they
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got away with it.

I think the rule is a good one.

THE CHAIRMAN: We not only have it in our dis-
trict but we had it in the district in which the Hauptmann
and Hall-Mills cases were tried. Experience shows us that
Sometimes a judge will not pay attentlon to such a rule
when he 1s anxious to receive publicity.

MR. MEDALIE: I think even counsel should follow
that practice. I have refused during recess to have my-
Self photographed in the courtroom. I will not permit
the photographing of a defendant in the courtroom when I
represent him. There 1s a room down in the cellar
where the reporters hang out and when he wants his photo-
graph taken he can g0 down and have it taken.

MR. SEASONGOOD: A1l I think of 1s whether 1t 1is
& reflection on the Jjudges. After all, a United States
judge ought to have enough sense of fitness to know what
is right without our telling him. And 1s it within the
Scope of our activities here?

THE CHAIRMAN: I think it is.

MR. McLELLAN: 1In the Willle trial, that I tried
for a year, every now and then - that was in the State
court in Massachusetts - the judge, who had been a politi-
clan, would let the reporters come in and take the pictures

of the lawyers examining the witnesses. Now we are not
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guardians for the State courts but I think this kind of
rule would have the effect of bPreventing thls kind of
thing everywhere, but I am going to vote against the rule
unless the deletions Suggested by the chairman are made.

MR. SETH: Make that s substitute motion.

THE CHAIRMAN: 1In the fourth line, Mr. Walte,
if you would change "and which" to "that” I think you have
Something, because I misunderstood it. "Any other acti-
vity which is designed for purposes of publicity that is
derogatory of the dignity of the judiclal proceeding".

MR. WAITE: I would make that change, certainly,
if that makes 1t clearer.

MR. CRANE: VWhat can the plcture be taken for
except for purposes of publicity?

THE CHAIRMAN: The language of the first clause,
judge, deals with photographs; the second clause with
broadcasting, and then the third 1s any other activity
that 1s designed for purposes of publicity.

MR. CRANE: Oh, I see. I beg your pardon.

MR. WAITE: 1If that makes it clear, I am willing
to accept it. I would make 1t "any other activities de-
signed for publicity when those activities are derogatory
of the dignity of the court."

MR. MEDALIE: I think you run into trouble there.

In the first place, the presence of the reporters is de-
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signed for publicity. They have a right to be in the
courtroom.

MR. WAITE: But that is not derogatory of the
dignity of the court.

MR. MEDALIE: But the way they do it is terrible.
You see, what you do in these important trials, the press
comes, descends on the Judge, and he consents to have
arrangements made for them, tables are set up for them,
and then they are there and they begin. They even have
a telegraph machine clicking there. Now they do not
Operate it while the court is in sdssion, of course.
Every other two minutes the jury's attention 1s dis-
tracted by a reporter writing something and handing 1t
to a boy, a Western Union messenger boy, who.rushes out,
and another comes in, and another reporter gives him
Something. Now that is all designed for publicity.

Do we intend to prohibit that? I should not mingd Seelng
1t prohibited.

THE CHAIRMAN: No, I should think you could at
least advance 1t to the stage of having the Supreme Court
consider 1t.

MR. YOUNGQUIST: Mr,. Chairman, it seems to me
that the connection which this provision would have with
procedure, and procedure 1is what we are dealing with, 1s

80 tenuous, well, I am unable to perceive 1t.
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THE CHAIRMAN: T think that goes to procedure,
too. You cannot have good procedure with those sideshows
going on.

MR. YOUNGQUIST: Procedure means, on the one
hand, what i1s done by the brosecution and, on the other
hand, what 1is done by the defense.

THE CHAIRMAN: And the jury.

MR. YOUNG ) UIST: And by the jury, yes, but here
we are talking about what is to be done by what you might
call strangers to the court. They do not affect the pro-
cedure, as such, 1n any event. I think, too, that we might
much better leave matters of that sort to the conference
of the senior circuit Jjudges and the various judicial
conferences in the circults or districts of the States.

MR. SEASONGOOD: May I add, Mr. Chairman, what
is the use of our doing Something that is already in the
Code of Ethics of the American Bar Association - judicial
ethics - which was drafted by Chief Justice Taft? You
already have the declaration that 1t is unethical.

THE CHAIRMAN: That is not binding on the Jjudges,

1s 1t?

MR. SEASONGOOD: No, 1t 1is not.

MR. MEDALIE: Sgecifically, I object to two
things, that you know are the cause of scandal. One 1is

photographing and the Oother 1is broadcasting.
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MR. CRANE: I am in favor of what has been
Stated, but I think when you come to "any other activity"
you are going to get into trouble, or you ma&y open the
door to 1it.

MR. WECHSLER: Suppose the word "similar" were
substituted for the word "other"?

MR. CRANE: Take pictures and broadcasting
from the courtroom.

MR. WAITE: I 80 to the extent of thinking any
activity which is an interference to the accurate ascer-
tainment of justice Ought to be prohibited,and ought to
be prohibited by rule. I would like to have it voted
on in that way, so if it loses in that form, I will put
i1t in the other form.

MR. WECHSLER: Would you accept an amendment ?

MR. CRANE: I agree with Mr. Walte except it
1s hard to determine what other activities are. Who 1s
going to determine that? I agree with jou fully, but I
do think that 1is very dangerous, to leave that open that
way.

THE CHAIRMAN: Mr. Walte, Mr. Wechsler suggests
in place of "any other' 1in line 4, the words "or similap
activities."

MR. WECHSLER: ‘"any similar activities."”

THE CHAIRMAN: 'or any similar activities"
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rather than the words "any other."

MR. WAITE: I would like to preclude any activity
which interferes with the accurate ascertalnment of jus-
tice.

MR. ROBINSON: Could you tell us what the Ameri-
can Bar Association's canons Provide?

MR. WAITE: VYes, that covers broadcasting of
court proceedings calculated to detract from their essen-
tial dignity, degrade the court and create misconception.

MR. ROBINSON: There 1is nothing about "any other
activities".

MR. WAITE: No.

MR. ROBINSON: 1In the Amerlcan Law --

MR. WAITE: No. Mine 1s better than that.

MR. YOUNGQRUIST: Doesn't i1t sound paradoxical
to say the court shall not permlt anything to be done that
degrades the court?

MR. SEASONGOOD: Before you pass this, will anybody
Ssay he knows of a single United States judge who has allowed
radio broadcasting from his court, or allowed the taking of
photographs in court?

MR. DEAN: United States commissioners frequently
diqd.

THE CHAIRMAN: Off the record.

(Discussion off the record. )
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MR. HOLTZOFF: I call for the question.

THE CHAIRMAN: All those in favor of Mr. Waite's
motion say "Aye."

MR. McLELLAN: You mean as 1s?9

MR. DEAN: With the change the Chairman stated.

THE CHAIRMAN: With the words "any similap
actilvities” instead of the word "other" in line 4,

All those in favor of the motion say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(Chorus of "Noes.")

MR. CRANE: I am here in spirit but not in words.

MR. McLELLAN: That 1s 1it.

THE CHAIRMAN: We will have a show of hands.

(After a show of hands the Chairman announced the
vote to be 4 in favor; 10 opposed. Motion lost.)

MR. WAITE: Now, Mr. Chairman, I suggest that
the words beginning in line y, following the first word
after the comma be stricken out - the words "in that"
on the fourth line, and the fifth line, and the sixth
line, and the seventh line, down to the word "shall."

THE CHAIRMAN: So it will read "The prohibited
photographs and broadcasting shall not be permitted by

the court"?

MR. WAITE: Yes,"the taking of photographs dur-
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ing the progress of judicial proceedings and/or the
radio broadcasting of judicial proceedings shall not
be permitted by the couprt."

THE CHAIRMAN: Are you ready for the motion?

MR. WECHSLER: That 1is all there is to the
motion?

MR. WAITE: VYes.

THE CHAIRMAN: VYes.

MR. McLELIAN: Just forbidding the doing of
two things, without that "publicity purposes” in it at
all?e

THE CHAIRMAN: All out. All those in
favor of the motion say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(Chorus of "Noes.")

THE CHAIRMAN: The Chair is in doubt. We will
have a show of hands.

(After a show of hands the Chairman announced
the vote to be 9 1in favor; 7 opposed. )

THE CHAIRMAN: Carried.

MR. MCcLELLAN: I wish I could have that rule
read by somebody, as to how we passed it. I do not think
I have any trouble with that at all.

THE CHAIRMAN: "The taking of photographs in
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the courtroom during the progress of judicial proceed-
ings or radio broadcasting of judicial proceedings shall
not be permitted by the court."

MR. HOLTZOFF: I would like to ask a question
about that radio broadcasting of judicial proceedings.
Thils does not say radio broadcasting from the courtroom.
Does this mean if a news commentator from the studios
of Radio Clty summarizes a trial, he will come within the
prohibition of this rule? Well, it would, under literal
construction.

MR. BURNS: ©No, that is not the broadcasting
of the judicial proceedings.

MR. YOUNGQUIST: May I Suggest what you probably
want to say 1s the taking of photographs or radio broad-
casting in the courtroom.

MR. HOLTZOFF: That is different. That is what
you should do.

MR. GLUECK: What they do 1s to put it on a
wax record, if they can get away with it, 1in the courtroom,
and then rebroadcast it.

MR. BURNS: That would be a violation of the
rule as written, just like publishing the photographs.

MR. MEDALIE: Off the record.

(Discussion off the record.)

MR. HOLTZOFF: It seems to me, certalnly, that
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this ought to be amended to make 1t clear 1t is radio
broadcasting from the courtroom.

MR. WAITE: I think 1t is perfectly clear by
implication.

MR. HOLTZOFF: I think it certainly does not say
that,"radio broadcasting of the judiclal proceedings.”

It doesn't say from the courtroom.

MR. ROBINSON: What about the title?

MR. HOLTZOFF: The title does not limit the text.

THE CHAIRMAN: The Committee on Style will con-
fer with Mr. Walte, and I am sure that will be cleared up.

MR. CRANE: That is all you mean, isn't 1t?

MR. WAITE: Yes.

THE CHAIRMAN: Rule 24, please. Any suggestions?

MR. HOLTZOFF: I move 1its adoption.

MR. WECHSLER: There 1s this point which 1is
raised in the Memorandum of the Court that ought to be
considered. If you will look down to lines 6 and 7 and
following, it says "by the principles of the common law

as interpreted and applied by the courts of the
United States 1n the light of reasorn and experience."

This memorandum is as follows:

"Unless it is desired to freeze the common law

rules of evidence, shouldn't the phraseology of line

6 be changed by inserting before the word 'linterpre-
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ted! something llke 'they shall be'?"

In other words, it is not the rules as inter-
preted 1n the past but the rules as they may be or shall
be interpreted by the courts of the United States 1n the
light of reason and experience.

MR. ROBINSON: Did you check on the former
draft of that? I am not sure but what the former draft
was insufficient. This looks to the future, as indicated
by line 5. Therefore the Court's Memorandum would not
apply to this draft as 1t did to the other. I think that
i1s true.

MR. WECHSLER: No; just as a matter of language,

"shall be governed" is the clause that lays down the

rule.

MR. BURNS: I second the motlon.

MR. HOLTZOFF: I think "as they may be" is bet-
ter than "they shall be." Insert after the word "as"

in line 7 the words "they may be."

MR. WECHSLER: That is all right.

MR. HOLTZOFF: I sdcond the motion.

MR. CRANE: Is there a motion? I do not want
to interfere with the motion.

MR. YOUNGQUIST: I would like to ask a question
on the motion.

THE CHAIRMAN: All right.



43dh 621

MR. YOUNGQRUIST: '"as interpreted and applled
by the courts of the United States.” That would neces-
sarily include the court that 1s passing on the admissi-
bility of the evidence in the current case. Doesn't
that leave the thing entirely wide open?

MR. WECHSLER: I think it does, Aaron, but I
think it is all right.

MR. YOUNGQUIST: Then I would suggest that you
strike out the words "as interpreted and applied by the
courts of the United States."

THE CHAIRMAN: Mr. Roblinson?

MR. ROBINSON: The point of that was that in the
draft before the court the words "in the light of reason
and experience" had been omitted inadvertently, I think,
or improvidently, for reasons that need not be stated
here. Therefore the court did not have before it the
words "in the light of reason and experience."  Now that
they are added --

MR. CRANE: I was going to object to those words.

MR. ROBINSON: They were added in order to take
care of this objection by the court, and because 1t was
felt that the committee had voted they be included because
of the Funk and Wolfle cases.

MR. CRANE: Does that mean that every court in

the United States would have to abide by "in the 1light of
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reason and experience"? Who is going to determine 1t?
How is the court going to apply this rule, by saylng that
is the authority of the United States Supreme Court, and
that is the authority of the Unlted States Circult Court
of Appeals, and decide 1t was not 1n the light of reason
and experience?

MR. ROBINSON: That 1s the language of the Chief
Justice.

MR. CRANE: I know it 1s; it may be his language,
but I think there may be objection to 1t.

MR. WECHSLER: I think Judge Crane's point ought
to be answered specifically, and it isn't as difficult as
it looks against the background, Judge. There are decil-
sions holding that ia criminal cases the rules of evidence
applicable in Federal courts are the rules of the common
law as they exlsted at the time of the admission of the
state to the union. There are three or four cases laying
down that rule. Within the last few years the Supreme
Court to avoid that rule which took everything back to the
past, modified it by saying that the court was not bound
to go back to the date of the admission but to look to the
whole development of the law of evidence in the states
and in England and by statute, and conslider developments
or modifications of the law in those terms. So this

formula is really the formula. There are two fairly
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recent Supreme Court opinions wrltten by Chief Justlce
Stone.

MR. CRANE: Suppose you get all these authoritles?
As a lawyer you would have to form your oplnion whether 1t
is the proper authority. When you came to hand a judge
an authority and you had to decide what really has been
declared the law by the authorities, you would say that
any one authority is not in the light - this 1s courts of
the United States; anothing about the states, but in the
courts of the United States - in the light of reason and
experience. I have some reason for feeling thils way,
because I feel certain that some cases have been decided
not in the light of reason and experilence and could not
have been decided in the light of reason and experience.
I would not want to say so in the rule. The Unilted
States Supreme Court has decided cases in the past neither
in the light of reason nor experience. I would not say
so because I think we ought to put our own experiences
aside.

THE CHAIRMAN: Wouldn't Mr. Wechsler's "shall be"
cover that?

MR. McLELLAN: I want to make another motlon,
if I may. That seems to me not polished. At the end
of the words "common law," line 7, I move that a period

be inserted and that everything thereafter be stricken
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from the rule.

MR. WECHSLER: Wouldn't you be afraid, Judge,
that would freeze the status quo ante?

MR. CRANE: Yes, I don't want to do that.

MR. McLELLAN: If you want to make 1t"by the
present or current principles of the common law."

THE CHAIRMAN: Then you get the questlion whether
that means the state common law or Federal common law,
and somebody mentions Erie Rallroad and we are off.

MR. HOLTZOFF: Why not leave out the phrase
"in the 1ight of reason and experience," and substitute

the words "they may be," or insert the words "they may be"
in line 7°? It seems to me everything would be accom-
plished that you want to accomplish, Herbert. "srinci-
ples of the common law as they may be lnterpreted and
applied by the courts of the United States."

MR. BURNS: And have your footnotes take care
of the problem.

MR. MEDALIE: I think you should strike out
the words "and applled." If you say the words "princi-
ples of the common law as interpreted by the courts of
the United States," that presents a perspective. I ob-
ject to the words "and applied" because that assumes
there is a common law of the United States, and when I

was a young man, & hundred years ago, 1t used to be stated
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there was no common law of the United States.

MR. WECHSLER: I second the motion to take
out "and applied" and then we might work on it from there.

THE CHAIRMAN: Mr. Wechsler, suppose you frame
a motion which will cover from line 7 on.

MR. WECHSLER: Could we have a vote on the
taking out of "and applled"?

THE CHAIRMAN: The motion is made to delete
the words "and applied." All those in favor say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried unanimously.

MR. MEDALIE: How would it be to say "as now
and hereafter interpreted by the courts of the United
States"?

THE CHAIRMAN: That sounds a little spiritual.

MR. MEDALIE: What 1s the trouble, Arthur?

THE CHAIRMAN: It sounds a little churchly,
"now and hereafter'.

MR. MEDALIE: But the context is far removed.

MR. YOUNGQUIST: ‘'"principles of the common law
as interpreted" - that means from time to time.

MR. MEDALIE: I was Chamberlaining and not

Churchilling.
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_ THE CHAIRMAN: Doesn't that rule answer here
as interpreted by the courts of the United States striking
the words "1n the 1i ght of reason and experience"?
MR. HOLTZ(JFF: Yes; I would vote on that.
MR. WECHSLE'R: I think that is so. There is a

slight diffliculty, T'hat may mean as interpreted in the

past.

MR. BURNS: I do not See how we can get by Judge
Cranets difficulty; theit "in the light of reason and
experience” modifies what the c@u?ts have done, so you
apply only that parf oF the courégf}gctivities which we
£ind now to be in the light of fé?seé»énd experience.,

MR. McLELLAN: i move éﬁfst;ike out the woras
"in the light of reason and expeﬁ%;gceﬁ.

- o
MR. HOLTZOFF: Second 1%, . -

THE CHAIRMANg, All thes®
(Chorus ~f "Aves.”)

rHE CHAIRMAN: Those opposed say "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion seems to be carried.

1t is carried.

MR. YOUNGQUIST: Before I vote Inthe negative

on the whole rule I want to repeat the objection that this

rule establishes Do standard at all for the admission of

-~
eVidence L] \ _‘;:?g“-;i -
LN ' L3
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THE CHAIRMAN: May we try first to clesr this
line 7 which I think still needs a little more?y

MR. HOLTZOFF: I move in line 7 after the word
"as" there be lnserted the words "they may be".

MR. WECHSLER: I do not think 1f you take out
now the words "in the light of reason and experience" the
problem exists any longer, does ity

MR. SEASONGOOD: It 1s worse to say "may be".

MR. WECHSLER: I think I would like to try
Judge McLellan's procedure, only I know I won't be as
successful as he, but coming back to the words "reason and
experience" I call attention to this polnt: all this rule
does, substantially, is it recognizes the rule laid down
in the Funk case, The words "reason and experience" are
subject to all the objections that we leveled against
them, but 1t nevertheless is true if we leave 1t in we
clearly indicate to the bar that is what we are doing
and that 1s a meaningful thing to do. Accordingly I feel
that if the languege were "as they may be interpreted by
the courts of the United States in the light of reason
and experience” we would meet both points snd keep the rule
that we want to keep.

MR. ROBINSON: I would like to agree with Mr.

Wechslerin that, and for these reasons: The committee had

a great deal of special study made and time expended by
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experts in the field of evidence on this rule, Mr.
Pendleton Howard, author of a standard work on commercial
law in England, and of course in this country,was in the
committee's office there in Washington for over a month
examining all the authorities andg studylng especially the
Supreme Court decisions in the matter, and he came to
the conclusion that these words, "in the light of reason
and experience" really do, on second thought and msture
deliberation, have a meaning; something more than a mere
plous hope and platitude.

MR. BURN3: Wouldn*t that require an additional
sentence there, because I think Judge Crane's criticism
1s valid and if you want to get something which is nothing
but a restatement of the laws on the subject, you might
say "in interpretation and spplication of the principles
of the common law you could and should be guided by reason
and experience." That is what they are trying to say.

MR. HOLTZOFF: I don't think we ought to say
that.

MR. ROBINSON: That is the meaning of it,

MR. YOUNGQUIST: Why tell the court that he
hes to decide questions in the light of reason and
experiencer

MR. HOLTZOFF: Why should we have a special

admonition on ity
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MR, SEASONGOOD: I ask a motion to reconsider,

MR. HOLTZOFF: I want to call attention to this --

MR. BURNS: I do not advocate it, but I simply
say for purposes of indicating 1t we might ssy that.

MR. SEASONGOOD: 1Is there a motion to reconsidery

THE CHAIRMAN: I thinkthat was Mr. Wechsler's
motion.

MR. HOLTZOFF: I would like to say this: that
the words "in the light of reason and experience" are taken
from two opinions of Chief Justice Stone and they fit in
very well and they read very well in the opinions, But
it is one thing to write an opinion and another thing to
draft a rule. I do not think they are suitable for a
rule merely because suiltable for a judicial opinion.

MR. SEASONGOOD: We are still with you.

MR. YOUNGQUIST: All Mr., Justice Stone did was
to try to justify what the courts have done.

THE CHAIRMAN: Mr. Wechsler has made a motion to
reconsider striking out in the last two lines "in the light
of reascn and experience." All those in favor of the
motion say "Aye".

(Chorus of "ayes,")

THE CHAIRMAN: Those opposed "No"
(Chorus of "Noes.")

THE CHAIRMAN: The Chair is in doubt. We had
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better have a show of hands.

(After a show of hands the Chairmsn announced
the vote to be 5 in favor; 9 opposed.)

THE CHAIRMAN: The motion 1s lost.

Are you ready for the question on Rule 24 as
amendedY

MR. DESSION: May we have it reread; the last
partey

THE CHAIRMAN: "except when an Act of Congress
or these rules otherwise provide, by the principles of the
common law as interpreted by the courts of the United
States."

MR. HOLTZOFF: Question.

THE CHAIRMAN: All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: All those opposed "No."

(6horus of "Noes.")

THE CHAIRMAN: The motion seems to be carried.
The motion 1s carried.

Rule 24,1 Are there any questions?y

MR. HOLTZOFF: Mr. Chalrman, on 24.1 I move
that the rule be stricken out. I have written a three-
page memorandum which 1s contained in the memorandum of

comments, and therefore I do not think it would be

appropriate for me to go into this matter at great length.
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What thlis really means is this, as I understand it: that
1f a defendant 1s questioned by an officer and he makes a
statement to the officer and there 1s no contention of
duress of any kind, but nevertheless he has not, for some
reason or other, been brought before a magistrate with
sufficient promptness, nevertheless the statement of his
shall not be admissible in evidence against him.

MR. WECHSLER: There 1s one very significant
error in your statement.

MR. HOLTZOFF: Let me finish, please.

MR. MEDALIE: No. Point it out now,

MR. WECHSLER: The interrogation must have
occurred subsequent to the time when the prisoner should
‘ be taken before the commissioner or magistrate. i1t the
statement was made during the time when i1t was reasonable
to hold him, even though the defendant 1s not afterward
taken beforethe commissioner within the proper time, 1t
is admissible,

MR. HOLTZOFF: 1 suppose that is so. Suppose
there is no claim of duresst If there 1s a claim of
duress and the claim 1s sustalned the statement is out
anyway. Now we have a situation where there is no
clailm of duress but there is an argument or controversy

over the question as to when the defendant should have been

brought before a magistrate. I do not think that that
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should be a ground for excluding this.

MR. MEDALIE: Well, it would be considered on the
question of duress. It would have a bearing.

MR. HOLTZOFF: That 1s right, on the question of
duress, but not 1n snd of itself.

MR. MEDALIE: That is right. As I understand
it, 1f you wlll allow me a minute or so, the way we are
drawing this rule it comes to this: we set up the rules
how you play the game. Within a certain time you can do
certain things. After that you lose your gain epr. you
are penalized just llke in football. I donrt think we ought
to do that.

MR. DEAN: We do that because of the necessity
of having some kind of sanction if you are golng to lay
down the principle.

MR. MEDALIE: I think what you have got is this:
A defendant comes in. Evidence 1is given that he made a
statement, and then he claims he was starved, he was
worrying, he was held six days in custody instead of 48
hours. Well, that has to be considered.

THE CHAIRMAN: Yes, but what does it meant

MR. MEDALIE: It i1s sometimes taken seriously.
You remember that case that Judge Brandels wrote on. They

declded the evidence had been obtained under conditions

that we roughly callduress.
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MR. HOLTZOFF: Evidence obtained by duress 1s such
that the statements are not worthy of credence.

MR. DESSION: Then they should not come in 1f
not worthy of credence.

THE CHAIRMAN: Why should you have to show an
extreme case in order to get your right; that a man has
to demonstrate he was rubber-hosed. Why should not the
fact that the officer had not complied with the principle
laid down be enough to exclude that statementy

MR. YOUNGQUIST: In the application of 1t who
is going to determiner How can he determine the dividing
point between the permissive period of questioning and
the non-permissive period. What standard are you going
to apply? The standard of reasonableness perhaps?

MR. BURNS: That 1s all right.

MR. CRANE: May I ask a question on thaty

THE CHAIRMAN: Yes, Judge.

MR. CRANE: This is along the line you are speak-
ing of. It says "shall be admissible". It does not say
the jury shall pass upon 1t later, but it says the evidence
"shall be admissible", It says the officer should
interrogate him without unnecessary delay. The question
comes up, 1s a statement if 1t happens before 48 hours
before the officer took him before the committing magistrate

admissibley Shall a judge determine that?
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THE CHAIRMAN: Yes.

MR. MEDALIE: Yes.

THE CHAIRMAN: That 1s a judge's question.

MR. MEDALIE: I would 1like to answer Judge Crane
on that, and I think that is a defect in the rule. You
must deal here, as you deal with other similsr things;
that is, the judge passes on it in the first instance ahd
it remains a question of fact for the jury.

MR. WECHSLER: No,

MR. HOLTZOFF: No,

MR. MEDALIE: Walt. You take a confession;

a confession 1s offered and the defendant has a right to
stop the proceedings, has it, so that a preliminary inguiry
1s made as to whether or not there was duress, Now the
judge does not have to decide the issue completely. If

he decides, for example, it is a Question of fact whether
or not there was duress; whether the man was beaten, and

80 forth, he can admit it. He nevertheless, when it

goes to the jury, submlts the question to the jury as to
whether or not the man was forced to make the confession.
Now 1f thls 1ldea were carried out, assuming to be in favor
of the prineiple of it, and there was a dispute as to
whether or not the man had been held longer than --

MR. GLUECK: Unnecessary delay?
MR. MEDALIE: Unnecessary delay, the judge passes
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on it in the first instance so he knows he canhot exclude
1t, and then leaves it to the jury.

MR. WECHSLER: I do not think that should go to
the jury, because 1t 1s a guestion of law as to whether the
legal duty of the arresting officer to -take a man before
the commissioner within a reasonable time was fulfilled.

It is not a rule that relates to the trustworthiness of the
statement. It is a sanction IEitcdown by law,

MR. MEDALIE: Let me put thilis to you, Judge, for
a moment, The judge erroneously admits the statement. Do
you say the jury may not pass on it afterwardsy

MR. WECHSLER: I say that can be assigned as
error and 1t is prejudicial and ground for reversal.

MR. CRANE: May I ask a question on this?¥ Of
course I agree with the sentiment, but 1 am speaking now
as to what actually occurred; suppose 1t is a question
of fact. I mean by that there is a doubt as to whether

1t was taken within a reasonable time or as sSoon as

possible.

MR. WECHSLER: You mean there 1s a doubt whether
the statement was made in the first three hours or the

last 36 hours?

MR. CRANE: Yes. Now the judge admits the
evidence, and you say that his fallure to rule 1t out is

error, but don't we require all issues of fact to be tried
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by the jury?

MR. WECHSLER: Not 1if they relate to preliminary
matters, because the jury would not get the lssue of fact
involved in whether there was a reasonable search or not.

It 1s on a motion to suppfess the evidence or of the
particular objection to the admlssion cf the evidence, and
I think this should be that kind of guestion,

MR. BURNS: Or whether the conduct of the

dgfgndant was too remote from the cruclal time.

| MR. DEAN: We want it in the same category, do
we not, as the determination of whether a minor has
sufficient intelligence to testify, for instancet

MR. WECHSLER: Yes.

Mr. Chairman, I would 1like %0 call your attention,
because I drafted thls rule, to what seems to me the very
important limitations on 1lts applicability. I am as
sensitive as anybody to the problem that confronts the
police in this kind of situation, and I do not regard
this rule as proceeding on the assumption that police
interrogation 1s an evil which Mr. Holtzoff suggests 1in
his memorandum in opposition, but I do think you face this
problem: You have a historic rule on the duty to take
before a magistrate promptly or without unreasonable delay.
It is a rule that can be violated and that has been violated

and that is violated, and sometimes with the best motive.
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In the argument of the Ducktown case in the Supreme Court
a couple of months ago, the Court of its own motlion on
questions from the bench put the question whether a con-
fession made to agents of the Bureau after detention of
rour days was not lnadmissible under the present statutes
on the same theory that evidence obtained in an unreasonable
search is suppressed. But the Court has not decided that
case, I think there is at least a chance when the decision
comes down that this, or something even more severe, 1ls
the present law, But any attempt to meet the problem in
formulating this rule so as to leave untouched statements
made to anybody other than a police officer should have
that viewpolnt. If a man is held unduly long and he makes
a statement to a fellow prisoner he is untouched.
Consequently it leaves untouched statements made to a
police officer which are not ln response to interrogation.
The only thing i1t touches 1s statements made in response
to interrogation. I eannot see, in the present state of
the law, any justificatlon for the police to hold a man
for the purpose of interrogation beyond the period that
the statute lays down and that is the thing that this rule
is designed to meet by eliminating one incentive.

MR. HOLTZOFF: But this does not say if he 1is
held for the purpose of 1lnterrogation.

MR. WECHSLER: It says made "in response to
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interrogation”". It means if you hold him longer than

the statutory period that you gain nothing by interrogating
him,.

MR. YOUNGQUIST: There are two answers, I think,
to that. One is are statements ever made except in response
to questions, and the second point I have in mind is this:
Suppose there should be what the court might deem to be
an unnecessary delay, but durlng that period the prisoner
makes a wholly voluntary statement in response to a
question, This rule absolutely precludes the admission
of that statement in evidence, and I think that is very
dangerous.

MR. WECHSLER: It is the only way you can
eliminate the incentive for holding people for purposes of
interrogation.

MR. YOUNGQUIST: The price you pay 1s much too
high.

MR.WECHSLER: That, of course, is a view I fully
understand and I do not feel dogmatic on the others, but
the Supreme Court E..think... has laid down this sanction
in the 1lnterpretation on searches and seizures. State
courts have refused to do 1t, and my own state refuses to

do 1t; and 1n New York Staters constitutional conveation

the 1ssue was up and they refused to do 1it. And the

argument made by someone was, Why penalize the publiec if
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the constables blundert Judge Cardozo sald, "The striking
thing to me is the Federal system has been able to live with
the exclusionary rule."

The same thing is true here and I do not believe
the Bureau holds people for purposes perhaps except lnterro-
gation and this would formalize everything good 1n the
present Federal practice.

MR. HOLTZOFF: But the;e 1s an illustration on
Mr. Youngqguist*s remark that this is too high a price:
Suppose the interrogation commences within the proper time
and the defendant begins to make a confession. Sometimes
it takes a defendant sevebal hours to dictate his
confession to a stenographer. Before the confession is
completed the time for arraigning the defendant before a
magistrate may have passed. Would you say then the first
part of the confession is admissible and then you have to stop
and exclude the part that came later?

MR. BURNS: No.

MR. DEAN: Because if it is voluntary he may
make that statement before the commissioner.

MR. HOLTZOFF: ©No, because by that time he will
see a lawyer and won't repeat it.

MR. DESSION: That is the problem.

MR. BURNS: If he was dilctating pursuant to a

voluntary agreement made within the proper time then you
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could say the defendant consented to the extension of
that time.

MR, MEDALIE: I think under this rule the court
would so rule. |

MR. SEASONGOOD: 1Is 1t possible a man would have
a lawyer during this timev

MR. MEDALIE: Oh, they can keep him out.

MR. SEASONGOOD: If he has a lawyer it would
seem ridiculous to exclude it then,

MR. WECHSLER: But they won't have a lawyer present.

MR. DEAN: That is one of the reasons for the
rule, because we cannot provide for counsel prior to this
point.

MR. WECHSLER: Under this rule they would bring
him in and he would get a lawyer and then for their
intervogation supplementary it would not be affected by
anything but the confession rule.

THE CHAIRMAN: All those in favor of the motion
to adopt 24.1 say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: All those opposed say "No."

(Chorus of "Noes.")

THE CHAIRMAN: A show of hands, please.

(After a show of hands the Chalrman announced

the vote to be 8 in favor; 6 opposed.)
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THE CHAIRMAN: The motion 1is carried,

Rule 25, Any suggestionst All those in favor
of the rule say "Aye."

MR. YOUNGQUIST: May I raise a question: Havenrtt
we stricken out the corresponding reference to pleading
officlal records?

MR. HOLTZOFF: Yes.

MR. YOUNGQUIST: Forconsistency should we strike
it out herer

MR. HOLTZOFF: No, because the purpose of this
rule 1s tc adopt the eivil rule as to the mode of certifying
an officlal record, which simplifies the exlsting law.

MR. MEDALIE: Cannot we have one general rule
which deals with matters of evidence of that sortr We
have & comparable experience in New York. The Code of
Criminal Procedure makes €xpress provision for adopting
civil rules wherever applicable, and I think we ought to
do that. We ought not to have two rules of evidence on
that because they are the same in both criminal and civiil
cases.,

MR. YOUNGQUIST: We have that rule now.

MR. MEDALIE: I know, but when you come to other

detail I think we ought not to have an extra code of

evidentiary rules.

MR. HOLTZOFF: Isn't that what we are doing here
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in 25, adopting civil rules?

THE CHAIRMAN: I think we would get 1n a lot of
trouble.

MR. McLELLAN: I move the adoption of Rule 25,

MR. HOLTZOFF: Seconded.

THE CHAIRMAN: All those in favor say "Aye."

(6horus of "Ayes.")

THE CHAIRMAN: Opposed "No."

(No response.)

THE CHAIRMAN: Carried.

Rule 26.

MR. YOUNGQUIST: I have a question first. I thlnk
we can shorten line 9 by striking out "shall have opportunity
to" and substitute "may".

MR. HOLTZOFF: Yes.

THE CHAIRMAN: That suggestion 1s accepted.

MR. 3EASONGOOD: I was going to say "shall
participate."

MR. HOLTZOFF: Suppose they don't want to
participatey

MR. SEASONGOOD: I do not know whether they ought
not to, because here agaln you have the question of the
trial not being public. I Jjust raise the guestlion whether
they should not participate; whether it ought to be. I

am just presenting the question "they shall have to
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participate” rather than "have opportunity to".

MR. YOUNGQUIST: Then if they do not you destroy
the use of that particular part of the rule.

MR. SEABONGOOD: IiIf the court orders them to they
do, donrt they?

MR. MEDALIE: Doesn*'t the difference between
"shall have opportunity to" and "may" come to nothingy

MR. ROBINSON: That is right.

MR. MEDALIE: "may" 1s the same as "shall have
opportunity to".

MR. YOUNGQUIST: Substitute "shall" for "may"
then. "shall participate." My motion was merely to
substitute "may" for "shall have opportunity" to shorten
the rule,

THE CHAIRMAN: Let us bring that in focus by
motion., All those in favor of the motion to substitute
the word "may" for the words "shall have opportunity to"
in line 9 say "Aye."

(Chorus of "ayes.")

THE CHAIRMAN: Those opposed "Nno,"

(Chorus of "Noes.")

THE CHAIRMAN: The motion is carried,

Are there any further suggestionsy

MR. SEASONGOOD: I do not want to protract the

thing, but are you satisfied to have that optionalt That 1s
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what you have done.

MR. SETH: No.

MR. SEASONGOOD: Why should not they participatev
Here 1s s witness who is going to testify and tell about his
dutles and everything, and it seems to be an essential part
of the trial and you are just introducing your constitutional
question.

MR. YOUNGQUIST: Would the instructing of the
expert wltness as to what his duties are be a part of the
trialr

MR. SEASONGCOD: I should think so., He is a
witness and he is telling what he has to do, and everything--
why wouldn*t they be present? Suppose you have a defendant
who l1s not represented by counsel?y

MR. GLUECK: What would be the effect if they
did not participater

MR. SEASONGOOD: He might say he did not have
his trial in open court and had not been confronted by
the wltnesses under the Constitution.

MR. YOUNGQUIST: If he did not participate the
judge would have no right to.

MR. SETH: I move we reconsider and go back to

the original language, It guarantees him an opportunity

to participate,
MR. SEASONGOOD: I will second that.
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THE CHAIRMAN: All those in favor say "Aye.,"

(Chorus of "aAyes.")

THE CHAIRMAN: Opposed "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion ls carried.

Now the motion 1s whatry

MR. SETH: That the original language be adopted;
it is obligatory that they be given an opportunity to
participate.

MR. HOLTZOFF: Isn't that what the word "may"
means<y

THE CHAIRMAN: The motion 1s to restore the original
language. All those in favor say "aye."

(Chorus of "Ayes.")

THE CHAIRMAN: All those opposed say "No."

(No response.)

THE CHAIRMAN: Carried.

MR. McLELLAN: I would like to ask the sponsor
of this motion whether there 1s any provision for the pay-
ment of the expert selected by the court?

MR. ROBINSON: That 1is all discussed in the notes,
Judge McLellan., May I read the notesy

MR. McLELLAN: But can't you tell me in a word?

MR. ROBINSON: Rule 26, page 5, dlscusses that

at length.
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MR. McLELLAN: Is there anything in any »rule
providing for the payment for an expert chosen by the
court?

MR. ROBINSON: No, sir. It seems that legis~
lation, rather than a court rule, should be the source
of thet provision; but 1t is clear also that the rule
could provide, 1if you wish it, that such provision may
be made that the court may select its experts from elther
qualified persons employed in appropriate branches of
the Government service -- that was the suggestion of
Judge Morris of the District, or under such other circum-
stances with regard to compensation as would avold any
necesslity that the court provide speclal compensatlion for
the witnesses, It 1s to be observed also that funds for
the payment of expert witnesses appointed by the court
are occasionelly provided by the parties in both American
and English courts. In due time experience under the
rule might show that provision for such prayments by order
of the court should be made by Federal statute, as now
provided by state statutes, which are ciﬁed in the note,
and as contemplated by the Uniform Expert Testimony Act,
also clted in the note,

MR. BURNS: The trouble with Judge Morris' state-

ment 1s you are calling in somebody who is really on the

Government's side. Have we the power to provide that the

NS



(03}
N
~J

22mt
court shall make provision for the payment of expertsy

MR. ROBINSON: No, sir. I think not. That would
be a matter for Congress by supplementary legislation.

MR. MEDALIE: We may not have the power to provide
how 1t should be pald, but I always understood it was a
principle of law that you could not impose on an expert
and make him testify unless you arrange to pay him. Doesn't
that apply to the courtr In other words can the court
go right déown to Bellevue Hospital or the Medicel Center
and pick out some eminent alienist and say, "Come down here.
You have got to bestify"vr

MR. BURNS: For two weeks.

MR. MEDALIE: (Continuing) "I know you are giving
up an lncome of $500 or $1000, but you come down and testify."

MR. HOLTZOFF: But the rule has a value because
there are occasions when you get eminent experts who are
willing to testify.

MR, MEDALIE: I know, but this does not make
such provision as you have it now. You speak of them in
terms of witnesses. Now 1if the court can call a witness
the witness cannot refuse to come unless there is some
pfovision which sasys he can refuse,.

MR. ROBINSON: George, I dontt know whether there
is a difference between New York and Washington, but in

Washington the question has been put to the 8%, Elizabeth
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staff, and they think there would be no difficulty 1if
allenists are needed, and further they resent the
suggestion that a scientific man would be swayed fron

one slde to the other.

MR. MEDALIE: I am not talking about that at
all.

MR. ROBINSON: There could be architects and
other experts of that type.

MR, MEDALIE: It 1is not a question of partisan-
ship really, Assume when the judge calls an expert that
expert will say what he thinks and not what he is supposed
to think.

MR. ROBINSON: Do you think it better for the
private litigant to pay the expertey

MR. MEDALIE: No, Jim, You do not understand
what I am saying.

MR. RUBINSON: You are talking about prejudice.

MR, MEDALIE: I am not saying that. Will you
allow me to say what I want to ssy.

MR. ROBINSON: Pardon me.

MR. MEDALIE: I am talking about the court coming
to the distinguished expert and saying, "You testify for
me. You look at this and let me have your opinion, and you
write 1t out so you can come to court and be examined,"

MR. ROBINSON: That is not in the rules.
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MR. MEDALIE: It comes to that.

MR. HOLTZOFF: The testimony would have to be
given 1n open court.

MR. MEDALIE: Then the court tells him, "You are
golng to be a witness. You testify to what you think. You
are golng to come and be a witness," And the man says, "All
right. Why donrt you pay met" The only point is you can
not appropriaste the money, but in so far as it can be the
court ought to have the power to direct its payment out of
whatever funds are available.

MR. ROBINSON: Would you suggest that as an
amendment<?

MR. MEDALIE: Yes, certainly. You bristled with
hostility when I was agreelng with you.

MR. ROBINSON: That is all right. Herbert
says that 1s a habit of mine.

MR. HOLTZOFF: It would take additional legis-
lation to provide funds but I think there are many instances
under which both parties would agree upon the appointment
by the court of & Government expert, because there are
many buresus -~

MR. MEDALIE: I understand that and I have no
trouble with it.

I move that there be added a provision, in

language to be prepared, that the court may designate that
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out of whatever fund may be available reasonable compensa-
tion to be paid for such an expert.

MR. DESSION: I sécond the motion.

MR. CRANE: May I ask a question,before there is
any discussion,as to meaning of this: It says here that
the court of its own motion and selection of the parties
may select an expert. Has a man got to go if the judge
orders himy Can they subpoena any expert now who has
nothing to do with the case and does not know the facts,
except his knowledge as an experty

THE CHAIRMAN: It has always been my knowledge
that an expert can come to court who is not a witness to
the facts and say, "I do not have to testify" and "I won't
testiry."”

MR. McLELLAN: My understanding is a 1ittle
different; that he can be compelled to testify what he then
knows, but cannot be compelled to meke a study. That is
our rule, He cannot be compelled to answer an expert
question where that involves the necessity of making a
study. That which he then knows, that opinion he then
entertains, he may, in the court’'s discretion, be ordered
to give. But the court is slow at exerclsing that dis-
cretion.

MR. MEDALIE: There are varying decislons.

MR. McLELLAN: I am only talking about this that

I know about.
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MR, MEDALIE: Jurisdictions differ. I understand
in some you can compel them to come.

MR. CRANE: How can you call an expert who does
not know a fact except what he knows generally from his
professiont How can you deprive him of his earnings and
living while he 1s sitting two or three weeks in court
to be examined just because he 1s a professional mant

MR. McLELLAN: If he has an opinion in his head
he can be compelled to give it just as he can be compelled
to give a fact, but the matter is discretionary with the
Judge as to whether he will compel him to give expert
testimony without compensation. The court cannot tell him
to go and educate himself or study the facts or anything
of that kind.

MR. CRANE: I think that would be a pretty danger-
ous rule, and unconstitutional, if i1t implies this can be
done the way 1t 1is here, by this order.

THE CHAIRMAN: I had a case where I offered in
court, but not in the presence of the jury, to pay a witness
the highest fee he ever got, which he admitted was $500 a
day, if I could examine him as a witness, and he refused
to be examined. And the court would not force him to be-
examined.

MR. McLELLAN: I have not said anything inconsistent

with that. The court in 1its discretion can refuse to force
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him to give an opinion, but the power to do 1t 1s there
but he has not the power to make him go and study the facts.

THE CHAIRMAN: This man had written a book, and
that book was belng used by other experts against me, and I
knew, as a fact, that thlis man had changed his opinion, and
I wanted him to state "I no longer entertain that opinion
which I entertained six years ago when I wrote the book,"
on which the other experts relied. 1 offered $500 for that
which would take three minutes, but he rgfused and the
Court would not compel him.

MR. CRANE: Experts cover a wide field. We
think of them as doctors but they cover everything from
taxation on to everything else, and I should think it
ought to be permissive. I would ng%7€o rule that so and
so has to testify or say that the court can compel a man
to do 1it.

MR, MEDALIE: Mr. Chairman, I move that after
the period in line 12 the following be inserted: "The
court shall determine the reasocnable compensation of such
a witness and direct 1ts payment out of such funds as are
obtainable by law.,"

MR. SETH: Seconded.

MR. HOLTZOFF: Mr. Chairman, I would like to say

a word about that amendment: At the present time, as Mr.

Medalie knows, there are no funds provided by law for
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that purpose.

MR. MEDALIE: 1Isn't there a general fund for
court purposesy

MR, HOLTZOFF: There is not. That is the whole
trouble. Unfortunately Congress makes 1ts appropriations
ltemized; so and so much for salaries; so and so much
for this or that.

As a matter of fact I think Congress has very
good reasons which ﬂeed not be enlarged upon now for
ltemizing its approprlations, and I think Mr. Medalie would
agree with me. But my objection to thls amendment s this:
it is an attempt to force Congress to act to make an appropria-
tion for this purpose, I think 1t might be resented, and
therefore I think 1t is unwise to put that 1in.

MR. YOUNGQUIST: As I understand 1t, this motion
arose out of the possibility that an employee of the Govern-
ment might be called as a witness in a prosecution by the
Govermment, and that was not desirable. Could not the
whole matter be taken care of by striking from the notes
the reference to the use of Government employeesY

MR. HOLTZOFF: No.

THE CHAIRMAN: No. I think it was broader than

that. This goes to the desire to provide, 1if possible,

some method of paying experts in general.

MR. YOUNGQUIST: But there is not any now. There
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is not any fund out of which they can be paid soc such
provision would be futile; and if Congress should, in the
future, provide such funds the payment can be made without
sayinganything about it in the rule.

MR. ROBINSON: That 1s not in the notes. It
is in the Reporter’s memorandum.

THE CHAIRMAN: The secretary of the committee
who occasionaslly goes up on the Hill to testify and knows
the pulse of the Judiciary Committee thinks the Committee
would be sore at any such suggestion because they would
think it was an attempt to force thelr hand for an
appropriation,. In other words, 1t might be inexpedient
from that standpoint.

MR. BURNS: How about a voter

MR. SEASONGOOD: Couldn*'t we have a note that 1t
would, in generél, be considered desirable if this pro-
cedure were followed, but in the absence of appropriation
we put 1t in the rules?t

THE CHAIRMAN: All those in favor of the motlion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: This is Mr. Medalie*s motlon.
Those oppcsed "No."

(Chorus of "Noes.")

THE CHAIRMAN: The Chair 1s in doubt. All those
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(After a show of hands the Chairman announced
the vote to be B8 1in favor; 7 opposed.)

THI CHATRMAN: The motion is carried,

MR. M:EDALIE: Judge McLellan mace a suggestion
on language where the amendment speaks of "such funds as
are proviced by law" that the "are" be stricken and there
be substituted for it "may he',

THE CEAIRMAN® That would be accepteie I take 1t,

MR. HOLTZOKI': Please read 3t agaln,

MR. MBDALIk: "The court shall determine the
compznsation of such a wiltness and direct hls payment out
of such funcs as may .e proviced by law."

THE CHAIRMAN: You have not met Judge Crenets
suggestion yet, or his objection, which 1s that he doubts
the ri:ht, as I get 1t, of the court to ordep any witness
to aprear without the expert's consent,

MR. CRARE: Tt says here, "™he court
shall appoint any expert witness agreed upon by
the partieg," I should suppose that should be "may"
because they MAY agzree upon comehody, There 1z nn
money on the questicn of Insanity, and T know they
called Dr. Ham!lton onceé, and he came, and I thin:
that should be met, but even then we 8ay nothing about
after the Judge does orcer it, whether he has t- come,

I Just bring that ¥p as Important to the whole matter, I
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should think we ought to change 1t and so mccify the
line 4 by changing the word "shall" to "may", Because
they may have arranged with him snd he may be wllling to
come 1f they pay him, but I should not th'nk he was
bound to,

MR. McLELLAN: T second it,

MR. YOUNGQUIST: Would he not be bound to come
by subpoena?

MR. CFLSONGOOD: We consideresd that before and
the consensus was t he pa-ties have the right to apree on
an expert,

‘MR. CRANE: If we made that "may" 1% would be
rauch betten,

NR. YOUNGQUIST: fThat would destroy the purpose
of this rule.

MR.SEASONGOOD: I think 1t was generally believed
that where the parties agree on experts they have the right
to call them #nd the Court ghould not have the power to
prevent their calling experts, thst they might agrece
U Olle

MR. HOLTZOFI': This would not prawvent the parties
callirg thelr own experts. This refers to the expert belng
made the court's ¢xpert, because the second part or the
rule still refers to the parties right to call their own

axperts,
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MR. ROBINSON: But 1f they had agreed upoh
an expert witness as the Uniform Expert Testimony Act pro-
vides, and various state statutes provide, it is the court's
duty to call such witness. The 1dea Judge Crane expressed
is that 1t would help, and 1t has helped -~

MR. CRANE: Suppose the parties agreed upon an
eminent man, but they have not provided for his compensa-
tion, 1s the court bound to appoint him thent And leave
it to the judge to find out whether he 1s wllling to come
or whether they have arranged to get him? If he has to
do that, 1if they agree upon him, he will easily agree on
a man wlithout consulting him.

MR. ROBINSON: 1Isnrt it possibl; that the court
may appoint such man but as a requirement they may have to
pay him7

MR. CRANE: You just used the word "may" now.

MR. HOLTZOFF: But there may be no provision for
his compensation.

MR. CRANE: Take those men that are assigned
in cases; like judges are assigning lawyers now, Many
of those cases come up and the gquestion at issue 1s whether
a man 1s sane. Of course there is no money, but suppose
they agree to get an independent doctor. "We will get so
and so," and they do not consult him, has the court got to

appolnt him? You say the court shall appoint the person
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agreed upon. I say it better be "may".

MR. MEDALIE: Just a moment.

THE CHAIRMAN: Is this on thls present motion?

MR. MEDALIE: Well, Judge Crane may accept my
suggestion. After the period on line 7 insert "An
expert witness shall not be appointed by the court unless
he consents to act."

MR. CRANE: Sure. I would accept that.

MR. ROBINSON: That takes care of 1t.

THE CHAIRMAN: All right. You have heard the
motion which I take it 1s seconded. Are there any remarkssy

(No response.)

THE CHAIRMAN: All those in favor of the motion--

MR. DEAN: Why should not a subpoena issue to
the expert llke in that last?

MR. HOLTZOFF: But there is no provision for

-compensation.
MR. MEDALIE: That 1s one reason. And the other
reeson 1s that there is a mass of decisions, most of which,
is correct,
if my recollection/hold . that you cannot compel an expert
to testify. Now there are varlations of the declsions
from compelling him to come, to compelling him to give
the limited testimony that Judge McLellan speaks of, but
the bulk of the decisions, as I remember them, 1s that he

is not compelled.
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MR. HOLTZOFF: Since we do not guarantee a fee
we should not compel him to come against his will.

MR. DEANS.. . We compel other people to come
agalnst their will who contribute more than an expert.

THE CHAIRMAN: There is a real distinction, Gordon,
between a man who 1s a fact witness, without whose presence
the trial cannot go on, and experts of whom there are a
variety, and this.one man does not have to be singled out.
He may be on war work or he may be dolng work which 1is
more important.

MR. CRANE: And we donrt want to get mixed up now
with what the war powers are, which are spreading, and we
are all for them, but I hope these rules will survive the
duration, and these rules apply to peacetimes when the war
powers may be gone, I think you can compel an expert under
the war powers to do anything.

MR. MEDALIE: I don*t think we ought to get any-
body for this purpose unless he 1s cooperative.

THE CHAIRMAN: You have the motion to insert the
sentence. All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

A VOICE: No.

THE CHAIRMAN: One no. Motion carrlied.

MR. SEASONGOOD: I would like to move in line 4
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to change the last word "appoint" to "call". Why should
the court appoint the expert that the parties have agreed
upont It 1s enough if he 1is called.

MR. ROBINSON: It makes the appointment official.

THE CHAIRMAN: It is only the appolintment that
makes him an officilas distinguished from a partisan expert.
It goes to his standing with the jury, doesn't 1ty

MR, SEASONGOOD: Well, if the partles agree on
the expert then he i1s the expert for both of them and all
the court has to do is let him testify. The idea was, I
think, that the court should not prevent the parties from
agreeing on thelr own experts additionally to such as the
court might call 1tself.

MR. ROBINSON: No. He is called a court's expert
witness even if the parties agreed on him under the Uniform
Expert Testimony Act, That 1s the 1dea. He appears as
a non-partisan expert, so being appolnted by the court
makes him the court*s expert.

MR, SEASONGOOD: He 1s not appointed by the court
but by the parties if they agree.

MR. ROBINSON: I think we better stick to. the
language of the Uniform Act on that.

MR. HOLTZOFF: Has the Uniform Act been adopted
by any state?Y

MR. ROBINSON: Yes.
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MR. SEASONGOOD: Then you have that question of
the court being embarrassed by not being able to pay him.

MR. HOLTZOFF: Except this suggestlon of Mr.
Medalie's takes care of that. We have the provision that
no expert shall be appointed unlesshe consents.

THE CHAIRMAN: Of course the fact that the court
appointed will tend to produce the witness in court.

MR. MEDALIE: I can tell you of an experience I
had in the Harriman case when I asked Dr., . Menas Gregory
to look into the guestion of Harriman's pretense that he
was insane. He was serving for the Government and knew
our abllity to pay him was quite limited. During the
course of the preliminary hearing before Judge Caffey,
Judge Caffey turned to Dr. Gregory and saild, "Now, Doctor,
I want you to do so and so for me; make certain inguiries."
When the proceedings were rinished that day Gregory said
to me, "I cannot accept compensation from the Government
because I am now working for the court. He had established
his own impartiality. Now he was the type of person who
would be impartial no matter who retained him, and 1t is
the type of person like Dr. Gregory who will be willing
to serve providing he 1is not imposed on.

MR. ROBINSON: That is right. And I was wondering
whether that argument is against the use of the word "may."

MR. HOLTZOFF: No. There is no use having any
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man who will not be cooperative.
like Gregory's

MR. ROBINSON: In any casegyou should say, as
well as the court would say, there is $500 a day to be
paid out of available funds,

MR. CRANE: No. We have not included that.

That motion to pay was abandoned.

MR. HOLTZOFF: No, It was carried.

MR. MEDALIE: I have the language.

MR. ROBINSON: . Should not the "shall" be changed
to "'may"t "The dourt shall" and so forth.

MR. MEDALIE: That can be "may", and I will agree,
because that 1s a matter of negotiation. If a man 1is
cooperative he can be told by the court.

MR. HOLTZOFF: Is that changed by consent to "may"<7

THE CHAIRMAN: Yes.

Now, gentlemen, addressing ourselves to the maln
subject -~

MR. YOUNGQUIST: In lines 10, 11 and 12 the
expert wlitness may be called by the court or by either
party or shall be subject to cross-examination by either
party. I merely inquire of the Reporter whether it is
meant that if the defendant calls a witness under the
preceding sentence the defendant may cross-examine him as
well as may direct.

MR. BURNS: Strike out "by each party."
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MR. HOLTZOFF: Just "shall be subject to cross-
examination."

Mr. Chairman, I have a question on line 3.

MR. CRANE: 1Is that out?y

MR. ROBIN3SON: Let us understand that.

THE CHAIRMAN: Just a minute, gentlemen.

MR. ROBINSON: This is a court*s witness, Aaron,
you are talking about.

MR, YOUNGQUIST: Called by a party. The witness
was appointed and may be called by the court or by elther
party, and that would raise the question.

MR, DEAN: I think 1t is a serlous question
because of the two uses of the word "call". In line 12
we mean call by subpoena, and 1n line 10 by the use of
the word "call" we mean call to the stand.

MR. ROBINSON: Not necessarily, Gordon. The
"call" in line 12 does not necessarily mean subpoena.

MR. HOLTZOFF: 1t seems to me you solve the
difficulty if you strike out the words "by each party."

"He shall be subject to cross-examination."

THE CHAIRMAN: Why not make 1t part of the preceding
sentencey

MR. McLELLAN: When a witness 1s called by somebody

other than a party, by the court, or even when called by one

of the parties but appointed by the court, why should not there
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be that liberality of procedure that amounts to cross-
examinationT

MR. ROBINSON: That 1s exactly the point. That 1s
the idea, yes.

MR. YOUNGQUIST: I do not see any particular objec-
tion, I just wanted to be sure.

MR, HOLTZOFF: On line 3, Mr. Chairman, I think
the word "order" should be "request", I think 1t 1s
possible to order a party to submlt nominations. Suppose
the defendant says, "I don't want to make nominstions"<?
"may request" that should be.

MR. MEDALIE: I think that is correct.

MR. ROBINSON: That is the language of the
Uniform Act.

MR. HOLTZOFF: I do not care.

THE CHAIRMAN: It should not take the form of an
order.

MR. HOLTZOFF: But if you say "order the partles
to submit nominations"--

THE CHAIRMAN: And he can send them to jail if
they do not complyt

MR. HOLméOFF: An order directing them to submlty
It should be an order giving opportunity.

MR. YOUNGQUIST: PFailure to submit would be

contempt.
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MR. BURNS: But we have used "order" in the
word's technlical sense in these rules.
MR. CRANE: You have if the partles do not
agree,
MR. McLELLAN: But this orders him to submit
nominations.
MR. YOUNGQUIST: I second the motion.
THE CHAIRMAN: All those in favor gay "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Thcse opposed "No."
(Chorus of "Noes.")
THE CHAIRMAN: The Chair is in doubt. All those
In favor show hands.
MR. CRANE: Changing "order" to "pequest"<t
MR. HOLTZOFF: Yes.
(After a show of hands the Chakrmah announced
the vote to be 7 in favor and 3 opposed.)
THE CHAIRMAN: The motion is carried.
MR. HOLTZOFF: I have one other point I want to
make about this rule, The sentence beginning on line 12
contains a requirement that a party may not ¢all his own
expert witnesses without furnishing his adversary in
advance with the names of his experts. I am wondering

whether that requirement should be imposed. I do not

know why the defendant should be tequired, if he is going
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to have experts of his own, to notify the district attorney
1n advance who his experts are going to be, and vice versa.
I move to strike it out.

THE CHAIRMAN: That 1s covered and safeguarded
by lines 17 and 19.

MR. ROBINSON: Surely.

MR. HOLTZOFF: But it leaves it in the discretion
of the court. Unless the court otherwise rules a party
must notify his adversary bf the names of his experts.

I wonder whether that requirement should be imposed.

MR. YOUNGQUIST: Does not the use of the word
"also" imply that notice is reqguired only when an expert
has been appointed by the court? Is that the intentlon?

MR. ROBINSON: No, that 1s not the intention.

MR. HOLTZOFF: I did not so construe that, but
in either event I do not think that you should be reguired
against your will to notify your adversary of whom you are

going to call.

THE CHAIRMAN: Suppose you have ' a case where you
have handwriting experts, and both of you know all the
handwriting experts within 50 miles, and theother fellow
goes out to Chicago and brings on a perfect scamp whose
reputation out there 1is well known, and if you have nottce
who he is you can destroy his testimony, You should have

an opportunity to do that.
MR. GLUECK: It is as to his gualifications.
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MR. BURNS: 1Isn't this aimed at the battle of

experts?

MR. DEAN: Certainly it is.

THE CHAIRMAN: All those in favor of the rule
as several times amended, say "Aye."

MR. MEDALIE: Just & minute, Mr. Chairman.

Just one 1little thing occurs to me and troubles me &
little: I am referring to the clause beginning after the
commé in line 13, a rather difficult clause; I know vwhat it
means to say; but I wonder whether it should not read "if
the court finds reasonable notice has been given to the
adverse party'?

THE CHAIRMAN: '"has been'; yes.

MR. YOUNGQUIST: Which 1ine?

MR. MEDALIE: On 1ine 14 insert "has been"
before the word "given".

MR. HOLTZOFF: Why not leave out the words
"the court finds"? I move to strike out the words "the
court finds" in 1ine 13 and insert "has been" after the
word "notice" in 1ine 14,

MR. ROBINSON: I do not believe that is
advisable. I do not see what is to be gained by 1it.
Isn't 1t, after all, a question for the court as to
whether there has been reasonable notice glven?

MR. HOLTZOFF: It is & matter of phraseology,
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Jim?

MR. ROBINSON: No, it is not a matter of
phraseology. It goes to substance.

MR. YOUNGQUIST: I think we had better leave 1t

MR. BURNS: Suppose we leave 1t to the Commlttee
on Style?

MR. HOLTZOFF: We can settle it in a moment
here. Why not say "if reasonable notice has been given"?
Then the court will rule upon the question if the point is
raised that reasonable notice has not been given. The
court does not have to make an affirmative finding that
it has not been given. He passes on the objection based
on the fact that reascnable notice has not been given.

MR. YOUNGQUIST: I withdraw my comment.

MR. BURNS: How about substituting "present" for
"cal11'?

MR. YOUNGQUIST: "call"” 1s better, I belleve,
isn't 1t, Judge?

THE CHAIRMAN: I am in doubt as to whether there
is any motion pending.

MR. MEDALIE: Pardon me, before Mr. Holtzoff
interrupted, on line 14 I had moved that the words "has
been" be inserted between "notice" and "given".

MR. ROBINSON: That was by consent, I think.
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MR. MEDALIE: All right.

MR. HOLTZOFF: And my motlon is to strike out
at the end of 1ine 13 the words "the court finds".

MR. DEAN: Seconded.

THE CHATRMAN: Moved and seconded. All those
in favor of striking the three words indicated in 1line 13
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion seems to be carrled.
The motion is carried.

Now, all those in favor of the rule as thus
amended say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, 'No."

(No response.)

THE CHAIRMAN: Unanimously carried.

Rule 27 (a)s

MR. WECHSLER: Mr. Chairman, before you leave
the subject of witnesses, I note in the Courts Memorandum
a question about compulsory process &as follows:

"In framing this rule has the Commlttee studied
- the present statute providing for compulsory process at

government expense on behalf of the defendant? At present
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the statute provides thet witnesses shall be brought from
a distance of not more than 100 miles."

Should this be modified either by allowing the
court to enlarge the distance in his discretion or
otherwise? I have no view on it, but I would 1like to know
the answer,

MR. HOLTZOFF: I have a very strong view on it.
1 feel it should be enlarged so that compulsory process
in favor of the defendant should not be limited to 100
miles. I think the present statute is very unfalr. But
I do think there should be discretion in the court,because
otherwise & defendant might call a hundred witnesses from
San Francisco to New York.

MR. YOUNGQUIST: Which rule are we talking
about?

MR. WECHSLER: I called attention to & question
in this Memorandum of the Court about compulsory process
in favor of the defendant, and asked whether anything had
been done about it. It is not in any particular rule.

MR. DEAN: Is there any rule that 1limits it at
the present time?

MR. HOLTZOFF: The statute 1limits it to a hundred
miles.

MR. BURNS: I would like a vote on the policy of

removing the limitation in the statute.
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MR. HOLTZOFF: I move that we propose & rule to
remove the hundred miles limitation on compulsory process
in favor of the defendant, but to provide a limitation
that in such cases the issue of process shall be in the
discretion of the court.

MR. WECHSLER: That is, propose a rule on a right
to process within 100 miles and a right, subject to the
court's discretion, beyond 100 miles?

MR. HOLTZOFF: Yes.

MR. WECHSLER: I second the motion.

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHATIRMAN: Unanimously carried.

MR. WAITE: Mr. Chairman, before we take up 27
I wvant to interpose a proposal in respect to the calling
of witnesses by the court. You will find it on that same
mimeographed Memorandum that the other one was on., It is
the third page, described as Rule 26-2. If you will all
be good enough just to read what I have there, I shall not
even attempt to argue 1it.

MR. HOLTZOFF: I would 1ike to ask & question,

Mr. Waite, about the second sentence of paragraph (b) of
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the rule. You say there that such a witness may be
cross-examined by either party concerning the testlmony
elicited by the trial judge's questioning. That might
seem to lead to an implication that he could not be
cross-examined as to his credibllity. I am quite sure
you did not mean that.

MR. WAITE: No. You will notlce that (b) - 1let
me put 1t this way: (a) applles to witnesses who have
not been called by the court; and there the cross-examination
goes to the whole extent. (b) applies only to additional
questions by the court, and the provision is that as to
those additional questions he may be cross-examined; but
the fact that what the other party elicited would be
subject to cross-examination goes without saying.

MR. HOLTZOFF: But suppose & witness is called
by your adversary and testifies to matters that are
immaterial, and you do not cross-examine him as to his
eredibility because you do not care about it. Then the
court calls him back and elicits some very material
damaging testimony. I think you should be allowed to
cross-examine him not only concerning the matters vhich
the court questioned him about, but also concerning his
credibility.

MR. WAITE: I thought that was implicit. If

the provision is that he can be eross-examined concerning
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the testimony elicited by the court as fully as he could
be cross-examined had that testimony been elicited by the
opposite party, that would indicate to me that if his
credibility is important in respect to what was elicited
by the judge, he could be cross-examined in respect to
his credibility.

MR. YOUNGQUIST: I should think so.

MR. HOLTZOFF: No cross-examination on credibllity
generally?

MR. CRANE: I think it is antequated, anyway.
T think all these strict rules are all going by the board,
and I would not try to force them in here. I would say
this regarding (b), I never knew & judge on any bench who
was restricted in questioning any witness.

MR. WAITE: The véason I put that in, Judge
Crane, is because the question has come up at various
times, a qdestion by some courts; and it seems to me it
can't possibly do any harm; it might possibly do some good.

THE CHAIRMAN: You have 26 state courts where
the trial judge cannot question witnesses. That leaks
over to the Federal court.

MR. CRANE: That is my ignorance. I did not
know that,.

THE CHAIRMAN: It does not apply to the Federal

courts except as Federal courts sometimes feel hampered by
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state practice.

MR. CRANE: I 41d not know there was é&ver such
a limitation upon any judge in a higher court.

THE CHAIRMAN: It 1s exactly the same, as
everybody knows, that the trial judge should deliver his
charge after counsel have summed up to the jury; but there
are Federal jurisdictions where the reverse 1is true due
to the influence of state law, where the trial judge gives
his so-called charge and then counsel sum up to the jury.

MR. CRANE: Well, have we come to that in our
rules? I thought there was some restriction on that.
Personally I hate to see a judge limited in his powvers.

THE CHAIRMAN: Now, 1s there any further
discussion as to Rule 26-2 (a)?

MR, HOLTZOFF: 1Isn't that understood? 1Isn't
that an inherent power of the court?

MR. DESSION: It is not always understood.

MR. WAITE: It seems to me if it is an inherent
pover there 1s no harm in putting it in. If it has been
questioned, there 1s a widsom in putting it in.

MR. HOLTZOFF: Mr. Walte, am I right that the
courts that have questioned it are not Federal courts?

MR. WAITE: No. In Walsh v. The Fidelity-Phenix
Company they seriously questioned it. That was a Federal

court, a circult court of appeals.



675

1z9

MR. CRANE: The only thing I am thinking of is
this: I know it is a very valuable power in the judge.
Suppose the bar should object to it when you circulate
these rules in these states where they have 1t the other
way, and it should be stricken out of our rules, then you
have an indication that it is improper, and you are going
to restrict all those that are now using 1it. I can see
how the bar would very seriously object to a judge
questioning at times because I do think sometimes it has
been carried too far, but I think 1t is a power that should
not be taken away from a judge; and if you are going to
have a bar criticize it or strike it out or not approve
it, then by implication the reverse happens.

THE CHAIRMAN: Are there any further remarks on
26-2° (a)?

MR. SEASONGOOD: You are talking about the
general idea now, I suppose? If it is carrled, there 1s
some language change I wish to mention.

THE CHAIRMAN: All right, let us go to the merits,
if wve may, first,

All those in favor of 26-2 ' (a) say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: Show of hands.
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(After a show of hands the Chairman announced
the vote to be 6 in favor; 8 opposed.)

THE CHAIRMAN: Lost.

Now, 26-2 (b). All those in favor say "Aye.'

MR. WECHSLER: Can you have (b) without (a)?

MR. WAITE: Oh, yes, you could have (b) without
(a).

MR. YOUNGQUIST: I do not think we need (b).

THE CHAIRMAN: All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of '"Noes.'")

THE CHAIRMAN: The motion 1s lost.

MR. WAITE: Mr. Chairman, may I just ask, I am
curious to know what the objection to these two is, It
seems to me the accepted rule according to the arguments
of a good many of those who voted against it, and this is
just for my own information. I want to know ¥hat the
basis of the opposition 1is.

MR. BURNS: I will state my reason for it, Mr.
Waite: I agree it 13 an inherent part of the judicial
process, and there is no necessity for stating it. You
said there 1s no harm, and there may be wisdom. I think
there may be harm in that if we propose it, Congress, where

you have a body of men composed of lawyers from all over
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the country, may possibly declde that this is not a very
good idea. There may be a feellng that judges should be
1imited, and you may have a vote on 1t, in which case it
seems to me we would be worse off than we are nov.

MR. WAITE: Let me ask you this. You and Mr.
Holtzoff are not suggesting that there is nothing in these
rules that 1s not already the law? I notice Mr. Holtzoff's
suggestion frequently has been that we do not need to state
it because it 1s already the law. Are you suggesting that
nothing 1s in here that 1s not disputable?

MR. HOLTZOFF: ©No; my thought has been right
along that we do not have to describe everything that goes
on in a courtroom, things that are inherent. I certainly
do not mean to say thaf wve should not put anything 1in the
rules that is now the law., In fact, most of our rules
represent existing lav?; but 1t seems to me that things
that are an inherent power of the court in any case,
criminal or cilvil, need not be stated.

MR. WAITE: Haven't you got a good deal in here
that is an inherent power of the court?

MR. HOLTZOFF: Maybe., I do not claim to be
consistent always,,

THE CHAIRMAN: 1Isn't the real difficulty, Mr.
Waite, that there are certain powers which the Federal

courts have had but which have been lost in all except
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certain states bordering on the Atlantic Ocean which, 1if
you put up to a vote 1n Congress today, probably would be
lost?

MR. WAITE: I am frank to say that I have been
perturbed by these rules because they are neither flesh,
fowl nor goéd red herring. They codify some matter without
any change at all, and they do not codify other matters,
and I am a little perturbed because of the fact that some
of the matter we have got in may, by its inclusion,
indicate that that which 1s left is meant to be excluded.
I do not 1like to say this, but I think the whole fundamental
basis 1is wrong.

THE CHAIRMAN: I should be worrled about that 1if
we were codifying civil and ceriminal rules all in one
group, sSo that that argument could be made; but 1t cannot
be successfully made when we are only attempting to make
rules as to a certain phase of the law.

MR. WAITE: Now, in this case you have & rule
which has been questioned. Wigmore says it 1s the rule,
but 1t has been questioned in & number of jurisdictions.
It has been questioned in the Sixth Circult Court of
Appeals, and we leave it out. Other matters as to which
there has been a question we put in. I think the sum
total effect of this 18 going to be that, on the exclusio

unis doctrine, we meant to change that rule.
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MR. MEDALIE: We have a rule covering evidence
that has adopted everything including this, I take 1t.

MR. WECHSLER: No, just admissibility and
competence.

THE CHAIRMAN: May I ask, while we are on this
point, 1f Mr. Walte will write a note to 23-2, and Mr.
Wechsler to 24-1?

MR. WECHSLER: Yes, I will be glad to write a
note.

MR. WAITE: What 4o you mean, write & note?

THE CHAIRMAN: A commentary. I mean, if you
want to make any change in view of this having been passed
in the modifiled form, we will give it to the Reporter.

MR. WAITE: Oh, yes.

THE CHAIRMAN: And Mr. Wechsler on 24-1,

We now move on to Rule 27 (a).

MR. McLELLAN: I move the adoption of 27 (a).

MR. HOLTZOFF: I second the motion.

MR. WAITE: May I interrupt? I have another
proposal at this point, what I have called Rule 26-3.

That 1s the last page of that mimeographed matter. Again,

I do not think there will be any point in my arguing it.
That 1s something that 1s not now the rule. I think

myself 1t should be adopted as the rule, But the particular

point 18, I do not think it should be kept from consideration
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by the bar merely because the majority of this committee
perhaps does not approve it. My idea is that where the
bar has really desired or given indication that a large
part of the bar desires something, we ought at least to
ask the court to submit the matter for the bar's opinion.
I understand that the court is not golng to say it
approves all these rules when they are submitted.

MR. HOLTZOFF: No, but we are golng to say that
we approve them when they are submitted.

MR. WAITE: I take the position that at least
we ought to submit rules of possible desirability for the
opinion of the bar, on the ground that the bar can strike
out anything it does not like; but the bar 1s not apt to
put in things that it does like, because there is no
particular proposal on which they can focus their
approval.

THE CHAZRMAN: I should see no objection to a
rule of this kind being submitted in an addendum, because
I do not feel it involves the danger that was involved in
the two rules we last discussed. I think there might be
a positive danger in submitting 26-2 (a) and (b), but I
do not see any danger in this instance.

MR. WAITE: Let me be clear. I have in mind
proposing 26-2 to the Court as an addendum. It 1is

understood that we can propose to the Court things that



we think ought to be submitted?

THE CHAIRMAN: Well, I hope 1t would not be
submitted to the bar, because I feel we would lose the
right in all of our courts 1if Congress had a chance to
deliberate on it.

MR. WECHSLER: Mr. Chafrman, I would 1like to
ask Mr. Waite a question on 26-3, 1f that is before the
Committee now.

THE CHAIRMAN: That is the 1issue.

MR. WECHSLER: I have been a8 much troubled by
this problem as by any that we have had. I have been
particularly troubled by what I understand to be the
Criminal Division's position on the issue. The Criminal
Division, I believe, - am I right about this, Alex, - says
they are against a rule on comments because they do not
believe 1t is necessary. They think the rule draws the
inference now.

MR. HOLTZOFF: Exactly.

MR. WECHSLER: That seems to me to be an
unacceptable disposition of a tough problem, because if
the jury which now by statute must be told not to draw the
inference does draw the inference, and if we all think that
the law is all right because the jury draws the Iinference,
then I think it is perfectly plain that the statute should

be changed, because we are approving juries for doing what
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the statute forbids. That seems to me to be an unhappy
state of affairs, and in particular it puts a consclentious
juror who really tries to dismiss from his mind the fact
that the defendant did not testify in a position which

the law ought not to put him. Accordingly, while I

opposed this originally, I intend to vote for it now,
because I think that it will regularize what 1s the case,
in any event, and afford some protections that the present
state of things does not afford.

But I am troubled, Mr. Waite, about one problem.
I do not want it ever to be possible for tﬁe United States
to make & sufficlent case to go to the jury where the
i{nferences drawn from the defendant's failure to testify
are an element in the proof. In other words, I want it to
be required that the Government prove its case sufficiently
to go to the jury without any inference from the defendant's
failure to testify.

Then, in resolving the issueg,I think I should
1ike the jury to be able to consider the defendant's
failure. Now, I may not have stated that clearly enough --

MR. CRANE: It may seem ridiculous, but we do
have judges that try all kinds of cases and some that
specialize. I recall one instance of a very eminent judge
here in the state who is an extremely fine equity judge.

He had never seen & criminal court and never read an
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indictment; and they sent him down here, and he got in
a criminal case. I was then assistant district attorney,
and after the People got through with thefr case the
defendant rested, and the judge said, "Aren't you going
to call the defendant?"” fThe defendant's lawyer said,
"No." And his Honor said he was obliged to direct a
verdict of guilty, which he did. And in order to save
the judge's face, I was asked to go in to him to explain
to him the Rules of Criminal Procedure, which I did; and,
of course, the question came up of former jeopardy, and
all that sort of thing, and we had to let the fellow go.

MR. HOLTZOFF: According to this rule you could
never cross-examine the defendant as to his credibility,
not only as to his eriminal record, but any other matter.
I think that would be a very dangerous rule., The defendant
would be presented to the jury in all instances as a
truth-telling individual, and the district attorney could
never cross-examine the defendant as to his credibility.

MR. MEDALIE: As a certain famous criminal court
judge said around here - there was a sl1lip in the words -
he said, "The court of appeals has held in People v.
Webster, 136, New York the district attorney can ask the
defendant any disgraceful question."

MR. CRANE: I think there 18 much in what Mr.

Wechsler says because it is so contrary to the working of
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the human mind, especially where the evidence 18 such
that the defendant does know. He is the only one that
can contradict it or explain it, and for him not to take
the stand, it is almost impossible or, it seems ridiculous
for the judge to say they should dismiss it, or divorce it
from their minds and not consider i1t as bearing upon his
guilt or innocence.

MR. BURNS: Would your point be taken care of
if, in a motion for judgment of acquittal, the court shalil
not take into account as part of the affirmative proof the
failure of the defendant to take the stand?

MR. WECHSLER: That is what I want.

MR. CRANE: And the only other thing, I think,
is with respect to the trial judge and the attorney for
the prosecution and the defense commenting upon it. Now,
how can the attorney for the defense comment upon the
defendant's fallure to take the stand except by explaining
vhy he did not; and I think that is very dangerous, 1isn't
1t?

MR. WAITE: Judge Crane, I will tell you why I
put that in. I happened to be present when the matter
was being discussed at the Law Institute meeting. There
were nine men on the committee, and they brought in six
different reports. One of them thought that the judge

should comment but nobody else; another thought the



prosecutor might comment, but nobody else; the third one
thought the defense counsel might comment and nobddy else.
And one of them thought that all three should be allowed
to comment, as it is here. And that was argued at great
length - I think 1t took two hours - and finally it was
voted upon, 91 to 52, I think it was, in favor of allowing
all three to comment. I simply adopted that proposal made
there,

MR. CRANE: How can the defense counsel comment
if he does not call him? A1l he can say is, "I want to
explain why I have not called him."” 1Is the judge going
to stop him?

THE CHAIRMAN: Certainly his explanation cannot
be based on any testimony.

MR. MEDALIE: It can be based on the fact that
to testify would require his telling all about Mrs.
so-and-so - "And neither my cllient nor I will permit any
such thing."

MR. SEASONGOOD: Before we discuss the
phraseclogy, we had, as I remember it, at least & day's
discussion of this question, and voted on 1t, and declded
that we did not want to include such a rule.

THE CHAIRMAN: You call for the question?

MR. SEASONGOOD: Well, I am afraid to at this

time. Maybe 1t will be worse if I talk, but I think this
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would be a very serious mistake to put it 1in the rules.
We decided that at the last time.

Now, there are two points sbout it: One 1s that
it is probably unconstitutional, and we know what our
Supreme Court does with respect to the rights of citizens -
civil 1liberties, as they call them - and as was polnted
out by Judge Crane the day before yesterday, it 1is very
unfair in certain instances. The unconstitutionality of
the thing is that if you give him the right to comment on
the failure to take the stand, you force the person to
take the stand; and there 1s a declsion where they passed
such a statute giving the right - I think it was the State
of Wisconsin - in which they declared that thgt was
unconstitutional. In our own State of Ohlo we amended
the Constitution so as to prescribe that they might have
the right to testify.

Now, what is the use? If you want to get these
rules adopted, 1t does not matter if the majority of the
bar think one way or another when they get into an
American Lavw Institute diséusslon. The question 18, wve
have got to get these passed by the Congress. We have got
these welghty constitutional arguments. What i1s the sense
of putting something in that is going to militate against
your rules and prevent an acceptance of the rules, if it is

both unfair to the defendant, as was instanced by Judge
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Crene the day before yesterday in & case that he menticned,
and there is the serious question of constitutionality.

Is there that much value in putting this thing in because
somebody likes 1t?

MR. HOLTZOFF: 1 agree with you, Mr. Seasongood,
that wve really endanger the whole set of rules if we put
in an innovation of this kind,

MR. McLELLAN: I call for the question.

THE CHAIRMAN: A1l those in favor of Rule 26-2(a)
say "Aye"

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion seems to be defeated.
The motion 1s lost.

MR. MEDALIE: May I ask whether in our
commentary we are going to say something about the
:exclusion of these things? C(Certainly outstanding things
that have been vigorously debated ought to be referred to
in our commentary when we exclude these matters because,
among other things, that commentary will be a handbook for
these 18 orators who g0 around the country getting votes
for 1it.

MR. HOLTZOFF: I think that is right.

MR. SEASONGOOD: I think it 1is very proper to



1222 O

show that we have considered these different matters, so
nobody will say, "Why didn't you consider this or that?"

MR. McLELLAN: I move the adoption of Rule 27
(), Mr. Chairman.

MR. HOLTZCFF: I second the motion.

MR. SEASONGOOD: Wailt & minute. I am sorry to
put the brakes on &1l the time. I have & question of
phraseology there beginning with 1ine 10, "The defendant
may offer evidence after his motion has been overruled.”
0f course he may offer evidence.

MR. HOLTZOFF: But there are some states vhere
he may not.

MR. SEASONGOOD: I think what you want 1is that
the defendant does not walve a motion at the close of the
Government's case by offering evidence after his motion has
been overruled.

MR. HOLTZOFF: Oh, no, he does walve the motion.

MR. SEASONGOOD: I thought you were tryling to
say he does not under this rule.

MR. HOLTZOFF: No. Suppose the defendant offers
evidence, and suppose in the course of his evidence some
evidence comes out which fills out some defect in the
Government's case, that may be considered later on, and
the defendant may not stand on his earlier motion. But

vhat we are trying to say 1is that if the defendant makes
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a motion - he does not have to rest - and the motion 1s
denied, he can still offer evidence.

MR. SEASONGOOD: My gracious, 1s there any
question about that?

MR. McLELLAN: Oh, yes.

MR. SEASONGOOD: I never heard of such & thing.

THE CHAIRMAN: That 1s true in 811 of the old
strict common law states.

MR. YOUNGQUIST: In many states, including
Minnesota, you must rest before you make the motion.

THE CHAIRMAN: All those in favor --

MR. YOUNGQUIST: One moment. In 1ine 6, Mr,
Cheirman, the last word should be "offenses" rather than
"erimes". That is what we have been using.

MR. McLELIAN: Yes.

MR. YOUNGQUIST: And do you want to use the
plural in the first sentence? That is a matter of style,
really.

MR. ROBIN3ON: It was used with demurrers and
motions to quash.

MR. YOUNGQUIST: All right.

MR. WECHSLER: Then would 1t be "offense' on
line 10, too?

MR. YOUNGQUIST: Yes.

MR. SEASONGOOD: 1Is thils sufficiently clear:
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"He may offer evidence to the same extent as 1if the
motion had not been made”? Could anybody say that he has
not waived his motion at the close of the Government's
case, if that is what you mean to do?

MR. HOLTZOFF: This is practically the civil
rule. We adopted the same procedure as the civil rule
adopted.

MR. DEAN: It is still not clear, though, 1if you
don't make a motion at the end of the entire evidence, you
can still rely on your motion made at the close of the
Government's case.

MR. HOLTZOFF: I don't belleve so.

MR. CRANE: Suppose he makes no motion &t the end
of the case, that does not prevent him from raising it in
any other way that a crime has not been made out. He can
st111 move for arrest of judgment, cen't he?

MR. HOLTZOFF: Oh, yes.

MR. CRANE: Even though he has not made his
motion at the end of the case. Now, thet 1s not so in &
civil case.

MR. HOLTZOFF: He can move in arrest of judgment,
but if he does not make any motion at all, either a motlon
for acquittal or & motion in arrest of judgment, he may
not raise the point on appeal, I take it, unless --

MR. CRANE: Now, 1s that so?
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MR. MEDALIE: I don't think so.

MR. CRANE: Does he ever waive the fact that the
crime has not been proved?

MR. MEDALIE: He does not.

MR. HOLTZOFF: I think you have to move for a
direction of a verdict or an arrest of judgment in order
to save that point for appeal.

MR. SEASONGOOD: But the point is whether you
valve your right in saying that the @overnment did not
offer sufficient evidence; so why not say, "may offer
evidence” and stop. In other words, when you inject
"to the same extent as if the motion had not been mede" --
isn't that somewhat ambiguous? Why not just stop and say
"may offer evidence'?

MR. MEDALIE: I cen only go back to my
experience in 1920 before Judge Rellstab, . Bistrict Court
Judge in New Jersey, where I learned all this law that
seems so unfamiliar here. I never heard of it until I
was told of 1t in New Jersey; and if the Judge were not
& kindly old gentleman, I might have had some real
troubles.

THE CHAIRMAN: And if you had been before him on
certain days you might have still have had trouble,.

MR. MEDALIE: I suppose so.

THE CHAIRMAN: Couldn't you say "may nevertheless
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offer evidence"?

MR. SEASONGOOD: Yes; because those words that
follow are words of doubtful meaning. When you say "to
the same extent" that might mean he does not waive
anything.

MR. BURNS: We have provided that no matter
vhat the defendant has done or failed to do, at any time
he may raise the defect in the indictment that the
Government has not charged the crime. Now, what are wve
going to say about the fallure of the Government to prove
& crime? Does he walve that by not raising the motion?
Can he ralse it by & motion in arrest of judgment? Can
he raise it by appeal?

MR. HOLTZOFF: I do not think this is the place
to bring that in.

THE CHAIRMAN: Mr. Seasongood, this is the ezact
language a8 used in the civil rules.

MR. SEASONGOOD: Well, it is some time since
they were adopted, and I do not believe in perpetuating
ambiguities,

MR. HOLTZOFF: I do not think it is ambiguous,
if T may say so.

MR. 3EASONGOOD: I think it is.

THE CHATIRMAN: The only way to settle that is

by a motion.
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MR. DEAN: "mey nevertheless offer evidence" -

{s that the motion?

MR. HOLTZOFF: Yes.

*

THE CHAIRMAN: Al1l those 1n favor of the
amendment in 1lines 13 and 14 say "Aye.'
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(Chorus of "Noes.")
THE CHAIRMAN: The Chair is in doubt.
MR. WAITE: Mr. Chairm;n, will you read that
amendment? I haven't it accurately.
THE CHAIRMAN: Yes. Going back to line 12,
"{s not granted may, without having reserved the right,
nevertheless offer evidence"; striking the rest.
All those in favor raise hands.
(After a show of hands the Chalrman announced
the vote to be 8 in favor; U4 opposed.)
THE CHAIRMAN: Carried. 8 to 4.
All those in favor of 27 (a) as amended say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No.'
(No response.)
THE CHAIRMAN: Carried.
Any comment on 27 (b)?

MR. HOLTZOFF: I move its adoption.
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MR. LONGSDORF: Wait a minute. I want to raise
the same question I raised at a previous meeting, whether
the practice of allowing the judge to reserve decision
on &8 motion of this kind will not defeat the purpose of
the recent act of May 12th in some cases.

MR. McLELLAN: Have we passed 27 (a).

MR. HOLTZOFF: Yes.

THE CHAIRMAN: 1Is there any question, Judge?

MR. McLELLAN: None whatever, sir, I thought
all we passed was the "nevertheless” part of it.

THE CHAIRMAN: No, there was a second motlon
after that. Do you want to raise the question?

MR. McLELLAN: No, sir.

THE CHAIRMAN: A1l right, Mr. Longsdorf.

MR. LONGSDORF: Well then, I understand 27 (a)
is adopted. I am talking of 27 (b) now.

THE CHAIRMAN: Yes, 27 (b) is before us,

MR. LONGSDORF: It seems to me 1if the court has
leave to reserve decision on a motion in a case of this
kind and submit the case to the jury and get a verdict,
that sooner or later we will get into tangles like this
Wisconsin o1l case, and I think the act of May 12th is a
meritorious act, whereby the Government can appeal and
get the law settled in some cases where it ought to be

settled. It won't jeopardize the prisoner. But if we do
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this, all the judge has to do 1s to pass the buck.

MR. HOLTZOFF: I drew the act of May 12th, and
T do not think there 1s any inconsistency between this
rule and that act.

MR. LONGSDORF: I am just raising the question.
Let us see where we come out on it.

MR. HOLTZOFF: A1l this does is to make 1t
possible for a judge in a complicated case to send the
case to the jury, and 1if, afterwards, he comes to the
conclusion that he should have directed a verdict, he
might then cure or change his prior ruling and direct a
verdict instead of requiring the case to be tried all over
again, That 1is all there is to this., It is the same thing
as in the civil procedure, and I think it is a very
desirable reform.

MR. McLELIAN: Is the language the same?

MR. HOLTZOFF: The language is slightly different,
and I think, if I may say 80, this language is simpler and
an improvement on the language in the civil rule, but 1t
carries the same thought, Judge.

MR. McLELLAN: I move its adoption.

MR, DEAN: Seconded.

MR. YOUNGQUIST: I have some questions, I think
we are inconsistent in some places. For instance, e

provide that the courts may declde the motion either before
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or after the jury has returned a verdict of guilty. This
is at 1line 19 --

MR. HOLTZOFF: The words "of gullty" perhaps
should be stricken out.

MR. YOUNGQUIST: Here is what I suggest: "may
decide the motion either before the jury has returned a
verdict or after it has returned a verdict of guilty."

MR. CRANE: What would you do if they found a
verdict of not gullty?

MR. HOLTZOFF: Then the case 1s over.

MR. CRANE: No. He has not any such powver then.

THE CHAIRMAN: Yes, that suggestion is accepted
by the Reporter.

MR. YOUNGQUIST: And in the next 1ine I would
strike out "because of 1its 1inability to agree or for some
other reason"; and I would say simply "or has been
dischargediwithout having returned a verdict." That takes
care of the other case.

THE CHAIRMAN: That is right., That 1s accepted
by the Reporter.

MR. MEDALIE: Where is that?

THE CHAIRMAN: Line 20,

MR. YOUNGQUIST: In line 23 strike out "peturns
1{ts verdict! because, necessarily, it is discharged after

i1t has returned.
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MR. HOLTZOFF: Just to amend your motion,
"returns its verdict or is discharged.”

MR. YOUNGQUIST: That is what I have, "or".

And in 1line 27 strike out "direct".

MR. HOLTZOFF: Yes.

MR. YOUNGQUIST: So it will read "either order
a new trial or the entry of judgment of spquittal.”

Now, I think we have too many words in the next
sentence. That could be made to read, "If no verdict
vas returned, the court may order a nev trial or the
entry of judgment of acquittal."

MR. HOLTZOFF: That is all right,

THE CHAIRMAN: Any further suggestions? If not,
all those in favor of Rule 27 (b) as amended say "Aye."

(Chorus of "Ayes.”)

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Unanimously carried.

MR. WAITE: May I ask a question that has not
anything to do with the merits of this, but I want some
information from people who are more familiar with the
practlice than I am. Under this rule as we have adopted
i1t, suppose a defendant moves for a directed verdict of
acquittal for lack of evidence, and the motion is refused;

he does not put any witness on the stand at all; simply
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goes to the jury; and the jury brings in a verdict of
gullty, - what does he do next? I presume he moves for

a new trial?

MR. HOLTZOFF: He does not have to 1if he does
not want to.

MR. WAITE: Can he go up without moving for a
new trial?

MR. HOLTZOFF: Yes. A motion 1like that 1s not
appealable in the Federal courts.

MR. WAITE: Well, 1f he goes up and the
appellate court finds there is insufficlent evidence, does
the appellate court order & new trial or simply discharge
him?

MR. HOLTZOFF: Under this it would have
discretlon to either order an acquittal or order & new
trial,

MR. WAITE: Under this?

MR. HOLTZOFF: At present it orders a new trlal,
which 1s a very cumbersome thing.

MR. CRANE: You say under the present rule it
has got to order a nevw trial?

MR. HOLTZOFF: Yes.

THE CHAIRMAN: In every case,

~ MR. HOLTZOFF: And this would cure that rather

undes irable feature,
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THE CHAIRMAN: Yes, that 1is antequated.

Rule 28. Any suggestlons?

MR. HOLTZOFF: I move 1ts adoption.

MR. SEASONGOOD: The style 1s bad.

THE CHAIRMAN: Go ahead.

MR. SEASONGOOD: Of course, here again 1t
follows the civil rules, but 1t 1s ungrammatical in 1ine
1 when you say "for that purpose" in 1ine 2. It 1s not
grammatical,

MR. HOLTZOFF: Isn't that purpose explained in
1ine 3, Mr. Seasongood?

MR. SEASONGOOD: Is that a purpose - "any party
may file written requests that the court instruct the
jury", and so forth? Can't you strike it out.

MR. YOUNGQUIST: Is this the civil rule?

MR. SEASONGOOD: Yes, it is. It says "Compare
civil rule.”

MR, HOLTZOFF: No, I think‘there wvas a slight
change 1in the wording. We started out with the civil
rule, and then made someslight changes in the wording
there.

MR. SEASONGOOD: Can't you strike out "for
that purpose”? There 1is no purpose that has preceded.

MR. HOLTZOFF: I think you are right. You do

not need 1t.
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MR. ROBINSON: I would say that Mr. Tolman,
who worked with us, of course, untll his entry Into the
Navy, felt we should consider very seriously adopting 51
for thils purpose in its entirety, word for word, for Rule
51, becauss he felt that instructlions in criminal cases
should be governed by the same principles as in civil
cases.

MR. HOLTZOFF: But we went into 1t at great
length last time,

MR. SEASONGOOD: What is the varlance between
Rule 51 and this?

MR. HOLTZOFF: In Rule 51 there 1s one rather
important difference.

MR. YOUNGQUIST: Will you read 517

MR. HOLTZOFF: The first sentence 1is the
difference. "At the close of the evidence' - I am reading
Rule 51 now - "At the close of the evidence or at such
earlier time during the trial as the court reasonably
directs”.

Now, I think, 1f my recollection serves me
right, it was Mr. Medalle's motion that we change that
introductory clause in order fo enable counsel to ask for
additional time.

MR. YOUNGQUIST: After the close of the evidence?

MR. HOLTZOFF: After the close of the evidence.
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And also to prohibit the court from directing the submission

of the instructions prior to the close of the evlidence.
Now, whatever wlll be the merits of that, I think we
thrashed it out at great length last time, and I think I
voted against 1it; but I am perfectly willing to abide by
the decision.

MR. YOUNGQUIST: Since we are changing that
first sentence, I think I agree with Mr. Seasongood that
we ought to make it read better.

THE CHAIRMAN: The motion is to strike out
"eor that purpose." All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

Any further suggestion?

MR. DESSION: I move that a sentence be inserted
after that first sentence to read as follows: "Coples of
such requests shall be furnished to the adverse party or
parties at the same time.”

My reason for that 1s this: It can frequently
happen that one party makes a request which, if you knew
about, you would want granted, because there may be error
i{f it is not -- the judge may not grant one of those -- if

you knew about 1t at the time you yourself could bring it
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up and see that it was given so that there would be no
error.

MR. McLELIAN: Mr. Dession, doesn't the rule
provide that the court shall inform both counsel of his
action --

MR. DESSION: Of his proposed action. But this
may be something you have not thought of.

MR. DEAN: I second ths motion.

MR. YOUNGQUIST: Will you read that again?

MR. DESSION: "Coples of such requests shall be
furnished to the adverse party or parties at the same
time."

THE CHAIRMAN: A1l those in favor say "Aye" --

MR. SEASONGOOD: Can't you say "request with

the court and counsel”? It is shorter?

THE CHAIRMAN: Well, the motion really 1s to get

the thought in and, if possible, to mold it in the langusage

of the first sentence. That is what you really want to do?

MR. DE3SION: Yes.

THE CHAIRMAN: All those in favor say "Aye."
(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carrled unanimously.

Are there any further suggestions?

)
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MR. CRANE: May I ask a question?

THE CHAIRMAN: Yes, Judge.

MR. CRANE: I am not opposing. I just want to
understand the practice. After you have handed in these
requests and the judge has passed on them, then, I
understand, after the summing up, he also charges the jury.
Now, there is no objection, then, to meking requests that
have not been made before, 1s there?

THE CHAIRMAN: Oh, yes.

MR. HOLTZOFF: It is done. You do make requests.

MR. CRANE: Well, suppose you have made your
requests, but you have not covered the entire charge by
your requests, and then suppose the judge charges the
jury and he touches on things that are clearly error and
have not been requested, and he has not stated --

THE CHAIRMAN: Pardon me, perhaps I could clear
1t up. Our practice is that our written requests must be
handed up to the fudge before counsel start to sSum up.

MR. CRANE: Yes?

THE CHAIRMAN: And the judge has the time of the
summation to be studying them if he is not being bothered
by counsel., Then at the conclusion he charges his own
charge; and then if he likes your requests he reads them
in a loud voice; I mean, if he approves of the law; if he

does not, he mumbles them. The ones he is going to deny
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he denies by number.

Now, 1f as a result of that process, with respect
to both sets of requests, it develops that something has
been omitted, counsel then may step up to the bench and
ask the court to consider that, but he does not have to.
You can take an exception to the charge --

MR. CRANE: Suppose he has stated something that
1s not covered by your request because the request does
not cover the entire charge, as though you were charging
the jury? After all, you make certain requests that you
think important and advisable, and he charges them all,
and you have no exception; but suppose in his charge to
the jury he has omitted something that you have not
thought of before --

THE CHAIRMAN: You mean that 1s erroneous?

MR. CRANE: Yes; and that has not been covered
by any request.

THE CHAIRMAN: Then you have an exception.

MR. CRANE: Well, can't you ask him to charge
the contrary?

MR. MEDALIE: I raised that point last time, and
it has been the practice in this circuit, and it has been
indicated in opinions 1in this circult as well as by the
opinions of the New York court of appeals that you do not

get anywhere by just excepting. When you except to what
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a judge says you must point out to him what the correct
statement 1s.

MR. BURNS: Shouldn't & note be made on this?

MR. HOLTZOFF: Why not mention it in the note?
This only relates to written requests.

THE CHAIRMAN: And a footnote as to what the
practice should be or what the practice 1s.

MR. YOUNGQUIST: Consider & situation like this,
for instance: If the judge omits & charge that clearly
should have been given and which counsel reasonably assumed
ought to have been given, counsel then requests that he
give it at the conclusion of the charge; and if he failed
to give 1t it would be error, would it not?

MR. HOLTZOFF: Suppose, for example, the judge
overlooks charging on the presumption of innocence.
Ordinarily you do not hand up & request on that; you
presume the judge will charge 1it.

THE CHAIRMAN: If he does not?

MR. HOLTZOFF: 1If he does not, he should be
allowed to make the request orally.

MR. McLELLAN: That is an entirely different kind
of proceeding.

THE CHAIRMAN: I think we ought to make it clear
in the note.

MR. CRANE: Something ought to be sald here.
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MR. HOLTZOFF: It ought to be said in the note
here, perhaps.

MR. WECHSLER: I am not clear about the note
business. It seems to me the sentence beginning with
1ine 7 states the rule: '"No party may assign as error
the giving or the fallure to give an instruction” unless
he does something. And whet he 1is told to do 18 to
object, stating distinctly the matter to which the
objection is directed. Now, I think if you want to, you
have got to say one thing more, and that is proposing the
charge that you think to be correct.

MR. MEDALIE: Why not put it this way:

"stating definitely the matter to which objection is
directed,”" and then add "and the desired instruction if
not previously requested'?

MR. YOUNGQUIST: 1Isn't that taken care of
necessarily by line 8, "may asdign as error the giving
or the failure to give an instruction unless he objects
thereto, stating distinctly the matter to which the
objection 1s directed"? He necessarily states what the
judge failed to charge.

MR. HOLTZOFF: I would 1like to suggest this sort
of situation. This actuslly happened in one of the
districts of this circult, although Aot in this district.

A trial judge charged the jury in a criminal case that the
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Government must make out its case by a fair preponderance
of the evidence. Now, suppose the defendant took an
exception to that. Isn't that sufficlent without his
having to say, "I request your Honor to charge that the
burden of proof on the Government 1is to make out its case
beyon& a reasonable doubt"?

MR. McLELLAN: Yes, but the careful man, taking
his exception, would say, "And I would like to have your
Honor charge so-and-so.” Now, that request is not in the
nature of a request such as we are dealing with here at
~all., It is simply one of the appropriate ways of taking
an exception to the charge elther as not containing
something that it ought to contain as a wvhole, or as
stating something that 1s not so.

MR. HOLTZOFF: The thought I had in mind was
this --

MR. CRANE: Pardon me. Let me answer you. It
i{s not sufficient to just take an exception, as just
stated, because you have got a jury to pass upon &
question of gullt or innocence, and that exceptlion does
not bring home to them thelr duty of understanding that
& preponderance of evidence 1s insufficient; that it must
be beyond & reasonable doubt; and you cannot leave 1t
there. An r@&ppellate court may simply say, "Well, this

feliow 1s guilty anyhow. We won't pay ény attention to
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1it."

MR. HOLTZOFF: What I had in mind was this:
Of course, a careful counsel would say, "And I request
your Honor to charge so-and-so.”" But suppose the cognsel
does not do that? Suppose he merely says, "I eacept/gour
Honor's charge that it 1s sufficient for the Government
to make out its case by a fair preponderance of the
evidence," and he says nothing else; should he te
precluded from reising that point on appeal?

MR. McLELLAN: No.

MR. HOLTZOFF: Well, 1f we insert the words
Mr. Medalie suggests, he might be precluded from raising
that on appeal.

MR. McLELLAN: Yes.

MR. BURNS: There are two things to be considered:
First, error in the failure to gilve 1nstructions'prior to
the charge, and error in giving instructions that are
objected to prior to the charge; and we have not dealt
with the third situation, which 1s objections to the
charge, and there ve don't want any formality except that
the objection should be clearly indicated.

Would it meet your point and the other point,
after saying "the matter to which the objection is

directed", we also say "the grounds of the objection™?

MR. HOLTZOFF: We voted to strike out "the
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grounds of the objection" last time merely because 1t put
too much burden upon the defense counsel.

MR. MEDALIE: Look. An objection to the
admission of evidence 1s usually worthless unless the
ground is stated.

MR. McLELLAN: Or unless it 1is obvious.

MR. MEDALIE: I would agree to that. Bufjnormally
you would way, "But, Mr. Holtzoff, I would like the beneflit
of youf opinion"; and you make an objectim. TYou are
normally required to give the grounds of your ob jection.
That 1s true about evidence. If 1t is true about evidence
1t ought to be clearly true about instructions. So you
would have the right to glve the grounds of the objection
provided you did not make & speech about it.

Now, you can, in terms of an objection, say,

"I object to your Honor's charging that the jury may
convict if the preponderance of evidence 1s against the
defendant, on the ground that they may not find the
defendant gullty unless they are satisfied beyond &
reascnable doubt."

MR. HOLTZOFF: George, in our original draft of
the rule we had the copy of the civil rule which contains
the phrase "grounds of the objection.” On your motion
that was deleted.

MR. MEDALIE: But you still don't follow me.
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The reason it wes deleted was that 1 wvanted in the rules
the right to point out the correct instruction to the
judge. I still think we ought to have 1it, notwithstending
the fact that the word "objection" might cover 1t.

MR. CRANE: I have something in mind: Suppose
you come back to & charge on the rules of conspilracy.
Now, they are very much confused many times on thet
question, and as to how far declarations of one may bind
others; and those are dellcate matters, and & man not
dealing with it all the time is apt to become very
confused.

Now, a judge may study the rules of conspiracy,
and he may state the rules correctly; but if he falls, or
should ' improperly state the force of declarations, or
the weakness of a declaration, 1t is not sufficlent just
to say, "I object to your Honor's charge on that. I
think your Honor 1s in error and I take exception.”

He should be able tc state, "I want you toé tell this jury
that they are not bound by what was stated unless it is
fiprst found that there was & concert of action." All
those things &are necessary.

THE CHAIRMAN: Would that objection of yours be
met, Judge, by inserting in llne 11, after the words
"stating distinctly the matter to which the objection is

directed," the words "and the grounds of his objection”?
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In other words, you state what you object to and why
you object to it. |

MR. CRANE: I don't care how you state 1it.

THE CHAIRMAN: Does that meet 1t?

MR. CRANE: Yes. I am not phrasing it.

THE CHAIRMAN: Do you think that meets 1t, Mr.
Medalie?

MR. MEDALIE: I am not sure. It would come
nearer meeting what I want than the other. I would prefer
that counsel have the right,when he thinks the judge 1s
giving an erroneous charge, to point out whet he thinks
1s the correct instruction on that point.

MR. HOLTZOFF: But should it be compulsory upon
him?

MR. MEDALIE: 1T agree it should not be. But I
want him toc have that opportunity, in any event.

THE CHAIRMAN: He gets that when he states the
ground of his cobjection.

MR. MEDALIE: Yes.

THE CHAIRMAN: Then the motion is to amend th
that fashion?

MR. MEDALIE: How will it read?

THE CHAIRMAN: ‘'unless he objects thereto before
the jury retires to consider its verdict, stating. distinctly

the matter to which the objection is directed and the
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grounds of his objection."

MR. ROBINSON: In our revision of the civil
rules, Mr. Chalirman, we made some changes in the wording
which I think should be followed now. I mean, the civil
rules should be followed.

THE CHAIRMAN: How does it read?

MR. ROBINSON: Here it is.

THE CHAIRMAN: The civil rules read "unless
he objects thereto before the jury retires to consider
its verdict, stating distinctly the matter to which he
objects and the grounds of his objection.”

MR. CRANE: That is a1l right with me.

THE CHAIRMAN: If that 1is accepted, that may be
the motion. A1l those in favor of the motion say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Are there any other suggestions
on Rule 28?2

MR. SEASONGOOD: Yes, Mr. Chairman, you 1injected
an ambiguity which I did not realize was in this thing.

At least, I think there 1s. Do I understand that this now
meens that the judge must give the instructions that ars
submitted? Because with us in the state courts he must,

but in the Federal courts they never give an instruction
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that is submitted in the language of the instruction.
All they have tc do is to embody the substance of the
instruction.

MR. BURNS: That is right.

THE CHAIRMAN: YJe can either put it in the

hth t -

12,35 language in which counsel hands 1t up or he can embody
it in the course of his charge, and that is what the
experienced judge generally does, and then he will say
to counsel at the end, "I have charged your requests
1 to 10, 11 I have denied, and I have charged 12 to
16, Do you agree that I have covered them?"

And you are right on the spot, You say yes or no.,

MR. YOUNGQUIST: Or sometimes I have given
1ﬁstruction 13 as modified.

MR. SEASONGOOD: I understood you to say the
judge reads the instruction and if he likes it, he reads
it aloud; if he does not, he mumbles 1t.

THE CHAIRMAN: That is the way it 1s 'sometimes
done. The mumbling process is often resorted to to
destroy the effect of & good request.

MR. SEASONGOOD: I think if there is any
doubt that this may mean that he has to give every
instruction requested, I think we should avoid that

doubt and put in, on line 4 after "on the law", "substantially

as set forth".
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MR, BURNS: I 4o not think that 1s necessary.

It is proposed action upon & request. It is often a way
of saying the identical thing.

MR. SEASONGOOD: Then you have a loose
construction here "may assign error to the giving or
failure to give instruction'.

MR. GLUECK: I think the difficulty grows out
of the use of the word "instruction".

MR. SEASONGOOD: Well, you could say "substance
of an instruetion”. In other words, if there 1s any
question you are going to perpetuate the 1ldea that the
court has to give instructions, as in our State court,
that are handed up to the court, I don't want to do it.

THE CHAIRMAN: Isn't that the reason for using
the word "request" in line 3 and "instruction" in line
97 And doesn't that clarify 1t? In other words,
the word "“instruction", it seems to me, would refer
to the substance rather than to the exact wording of
the request.

MR. BURNS: How about a note to take care of
that?

MR. SEASONGOOD: 1Is there any objection to
saying "on the law substantially" in line 4 - to .userting
that? That is all you want,

THE CHAIRMAN: Yes, that would be objectionable,
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because that might lead to shading.

MR, SEASONGOOD: That 1is all you are entitled
to. All youcan do is ask him to give the substance
of the instruction,

THE CHAIRMAN: I guess you are right,

MR. MEDALIE: As I understand it, the judge
does not give the instruetion in your language; the
judge thinks he has done so in substance; you assign
the failure to give the instruction as requested in your
language as an error; the Circuit Court of Appeals
says, "Of course, he didn't give 1t in your language
but he correctly charged the law on the subject, There-
fore we overrule your assignment of errop on that point."

THE CHAIRMAN: That is right,

MR. YOUNGQUIST: Mey I pPoint out that
"instruction" as used in line 9 is not limited to
instructions requested, ‘

MR, McLELLAN: That is right,

MR. YOUNGQUIST: But all instruections,

MR. McLELLAN: And I suggest to cure that that
you add "or to the charge",

MR. DEAN That is what I had in mind.

MR. MEDALIE: You cannot except to the whole

charge,

MR. YOUNGQUIST: Is that covered by "the giving
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or failure to give an instruction"?

MR. DFAN: No.

MR. McLELLAN: The word "instruction" as used
in line does not refer simply to the failure to give a
requested instruction or to the giving of an instruetion
requested by your adversary, but refers to the whole
charge.

MR. YOUNGQUIST: That is right.

MR. DFAN: Including one that the judge may have
concocted himself,

MR. McLELLAN: Yes,

THE CHAIRMAN: How would that reagd then?

MR. McLFLLAN: "No party may assign as error
the giving or failure to give an instruction" --

MR. CRANF: I did not get that, Wi1ll you
read that again, "No party may assign"?

MR. McLELLAN: "as error the giving or failure
to give an instruction or to the contents of the charge
unless he objects thereto,"

MR, MEDALIE: The way you have it, it would
cover the whole charge - an objection to the whole charge -
and that is prohibited. You cannot objeect to the whole
charge. You must set out the specifiec things in it,

MR. McLELLAN: True.,

MR. MEDALIF: Or the specific things tha' are
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lacking in it.

MR, MceLFLLAN: 1 don't think I have it right yet.

MR. DEAN: Here is a suggested substitute,
Judge McLellan. Instead of the word "instruction" say -
up in line 8 - after the word “error", "any portion of
the charge or omission thereon".

THE CHAIRMAN: ‘"omission therefrom",

MR. MEDALIE: I think that is pretty good.

THE CHAIRMAN: Give that to me agaln, Mr, Dean.

MR. DEAN: After the word "error" in iiuc o,
insert "any portion of the charge or omission therefrom",

MR. BURNS: Yes, that 1is it,.

MR. DEAN: And scratch out "giving or failure
to give an instruction".

MR. McLELLAN: Oh, yes, that does it.

MR. MEDALIF: Yes,

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

(No response,)

THE CHAIRMAN: Unanimously carriled.

MR, WECHSLER: How about the plain error rule?
That is a qualification of this whole business,

MR. HOLTZOFF: I think the plain error rule is
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an appellate rule, isn't 1t?

4dR. WECHSILER: No, it is a rule for the guidance
of appellate courts as to when they may reverse.

MR. SETd: It applies to other things too.

MR, WECHSLER: Yes, it applies to everything,

MR. SETH: It should be in there some other
place,

MR. WECHSLER: Yes, it is in Rule 51, T did
not want it to be thought this provision in any way
modifies the plain error rule.

MR. HOLTZOFF: No, I think it is clear.

THE CHAIRMAN: Anything else on 287?

MR. SEASONGOOD: As long as there is this
question of some places giving the written instruetions
as handed up, whereas they should be just embodiled in
the charge, that 1s, the substance of the instfuction,

I would still like to suggest inserting in line 4 after
the word "law", "substantially", because otherwise,

the way this reads literally, it does perpetuate the
practice of asking a specific instruction and assigning
error to the not giving of that instruction.

THE CHAIRMAN: That is accepted by the Reporter,
If there 1s no objection, that will stand.

MR. MEDALIE: What 1s the language?

THE CHAIRMAN: "Substantially" on line 4 after
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"law",

MR. McLELLAN: You realize you are dealing with
what the request may contain?

THE CHAIRMAN: Yes.

MR. McLELLAN: I would let the men make any
request he wants to, for particular langusge, and then
follow the common law rule that a failure to give it
cannot be grounds for a new trial, if it is given in
substance, but I would not cut down what he can ass
for.

MR. SEASONGOOD: We always say '"We ask your
Honor to charge in substance this rule."”

MR. McLELLAN: No, we don't put in "substance",

MR. YOUNGQUIST: We don't either.

MR. SEASONGOOD: Itiiaken care of by that,
Counsel may file written requests for instructions,
in lines 4 and 5, the court informs counsel of his
action upon the requests, which may be giving, which
may be refusel, which may be modification; then, when
we come down to lines 7 and 8, error may be assigned to
any portion of the charge or omission therefrom, which 1is
all-inclusive and covers everything that has gone before.
I do not believe we need any further specific --

MR. McLELLAN: You are not striking out the

word "proposed" before ':action:.¥?
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MR. SEASONGOOD: No.

MR. McLELLAN: You left it out,

MR. SEASONGOOD: You say he "may not assign
aa error the giving or failure to give an instruction".

THE CHAIRMAN: What about "substantially"?
There seems to be doubt about that.

MR. HOLTZOFF: I do not think that should be
there.,

THE CHAIRMAN: Iet us vote on it one way or the
other, All those in favor of the word "substantially"
in line 4 say "aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No.,"

(Chorus of "Noes.")

THE CHAIRMAN: Seems to be lost, The motion
is lost,

Are there any further suggestions on Rule 2827
If not, are you ready for the motion? All those 1in favor
of the rule as amended say "Aye."

(Chorus of "Ayes,")

THE CHAIRMAN: Opposed, "No."

(No response,)

THE CHAIRMAN: The motion is carried.,

(Recess from 12,45 to 1,30 p. m, )



AFTERNOON SESSION

THE CHAIRMAN: Rule 29.

MR. McLELLAN: Mr. Chairman, I suggest, as to
29, in the first instance, that in the third line, before
the word "stipulation" there be s2dded the word "written",
and that after the word "parties" the words "approved
by the court' be added.

THE CHAIRMAN: That is accepted by the Reporter,
if there is no objection by any member of the Committee,

Are there any further suggestions on 20 (a)?

MR. MeLFELLAN: I will keep still hereafter,
but why do you want to change the practice, if it is
the practice, about sealed verdicts? Heretofore, and
in jurisdictions that I know about, if & jury agrees
at 11 o'clock at night and the judge isn't there, their
verdict 1s sealed and brought in in open court next
morning. Is it preferable that it be returned at night,
with all the dangers of something being misunderstood
when the verdict is returned not in the presence of the
judge?

MR. ROBINSON: Does 1t say that, Judge?

MR. McLELLAN: It says, "A sealed verdict
signed by each juror concurring may be returned”.

MR. ROBINSON: "as provided by the court”,

whenever the judge would say it should be returned.
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MR. McLELLAN: I thought this conteaplatea
that the judge may tell them they may sign their verdlct,
leave 1t and go away.

MR. ROBINSON: But to return, because we have
a provision that the verdict shall be returned in open
court., That is in lines 5 and 6.

MR. McLFLLAN: I thought this might be regarded
as an exception,

MR. ROBINSON: Do you think that should be
clearly provided?

MR. BURNS: Why do you neel "with the consent
of the parties"?

MR. DEAN: It should be an order of the court .

MR. BURNS: Very frequently the 11.35 train,
which is the last one, 1is the compelling factor in the
decision.

MR. YOUNGQUIST: What was the change?

MR. McLELLAN: I move to strike out or change,
as the case may be, the last sentence.

THE CHAIRMAN: Aren't sealed verdicts commgn?

MR. McLELLAN: Yes,

MR, SETH: Very, very common.

MR. YOUNGQUIST: 1In criminal cases?

MR. SETH: We don't have them in criminal cases.

MR. McLELLAN: I never had one in & criminal case



dnll g
in my 1life because I always thought I should stieck around
as long as the jury did, but I know they do 1it.

MR, CRANE: I never saw a sealed verdicet in a
felony case,

MR. McLELLAN: In Massachusetts they do it every
day or two.

MR., CRANE: If & jury is kept out, they would
be apt to come in at any time for instructions.

MR. McLELLAN: Why not leave that to the judge,
by leaving it that a verdict must be returneil to the judge
in open court, and leave out that sentence about a
sealed verdict?

MR, ROBINSON: May I ask this, Judge Mclellan?
Isn't it possible a sealed verdict shall simply be placed
in the hands of the elerk until such time as the judge
shall require the jury to report, and then for the jury
to be present when the sealed verdict is opened?

MR, SETH: That is right.

MR. ROBINSON: That is as I understand 1it.

MR. HOLTZOFF: Why isn't it better to leave
that sentence out and leave the whole matter in the hands
of the court?

MR, ROBINSON: We do not have any statute or
any decisions that require one thing or the other here,

so it is just up to the Committee.
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MR. HOLTZOFF: I move we strike out the last
sentence.

MR. McLELLAN: I second ‘the mdobion,

MR, CRANE: On the sealed verdict?

THE CHAIRMAN: Yes.

MR, ROBINSON: Will that be understood, that
under these rules a sealed verdict cannot be returned?

MR. HOLTZOFF: No, it will be up to the judge.

MR. BURNS : Shouldn't we mention it, to be
| sure? Why not deal with it and say 1t is discretionary
with the trial judge? It is a procedure that, in a lot
of minor criminal cases, has a lot of advantages, and
cite that Massachusetts practice, which 1is to seal the
verdict very frequently in civil cases and not infrequently
in criminal cases.

MR, McLELLAN: That is right.

MR. SEASONGOOD: Does the judge ever discharge
the jury after they have returned & sealed verdict?

MR. BURNS: That is what the sealed verdict
means, they agree; they tell the officer in charge they
have agreed end then the foreman takes the verdict and
sticks it in his pocket, in an envelope, and then he comes
in the next morning, when court opens, and he is asked
the ordinary question &s to whether the jury has agreed

upon a verdict, and they say that they have, and they
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render their verdict.

MR. SEASONGOOD: Do you waive your right to
poll the jury?

MR. BURNS: Oh, no.

MR. SEASONGOOD: They have been discharged.

MR. BURNS: Oh, no, they have not been discharged.

MR. SEASONGOOD: That is what 1 asked.

MR. BURNS: They go home; they are excused,

MR. SEASONGOOD: Then you misunderstood my
question.

MR. DEAN: I did not understand we are permitting
the forman to stick it in his pocket elther. It is returned
as the court directs, it is returned to the clerk or --

MR. SEASONGOOD: It is not a verdict until the
jury comes in and there has been an opportunity for
polling after the return of their verdict.

MR. DEAN: That is so, and that would be made
clear by this rule.

MR. CRANE: 1In a civil case he gives it to the
clerk and the clerk opens it., I should think, in a
ceriminal case, letting the jury go home, in an .mportant
eriminal case, it would not be the right thing to do.

MR. WECHSLER: The iudge wouldn't do 1t in
a very lmportant case, probably.

MR. ROBINSON: It is required to be signed by
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each juror,

MR. YOUNGQUIST: I note that in your Note you
say something about the report of the Committee on
Selection of Jurors in the Judicial Conference in
connection with subdivision (a). Does that report
say anything about sealed verdicts?

MR, SETH: No.

MR. HOLTZOFF: That deals with the selection
of the jury panel,

MR. ROBINSON:¢ I sent that report to you.

I don't recall that 1t does,

MR. McLELLAN: Under modern practice, where a
jury is permitted to do so much more than they could
formerly, what is the harm in letting them seal their
verdiet and bring it in the next morning?

MR. SEFTH: It just meens separation, that 1s
all,

MR. McLELLAN: But I do not think you need to
make & rule about that.

MR. ROBINSON: I am afraid if we do 200 ¢
may be sald we did not expect to allow sealed verdicts,

MR, HOLTZOFF: Shouldn't that be left to the
individual court or individual judge?

MR. ROBINSON: I don't think so, Alex. I think

this is just as much & subject for uniformity, bY rule,
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as anything else. Do you think there 1is something the

matter with the sentence as it is?

MR. HOLTZOFF:

Certainly the consent of the

parties should not be reguired.

MR. ROBINSON:

That should not be. I think that

is right, but I would require the consent of counsel.

In the cases with which I am familiar the judge would

ask counsel whether they would allow the jury to separate,

and I thought that worked pretty well that way.

MR. HOLTZOFF:

THAE CHAIRMAN:

Suppose a party said no?

Where you say "provided"

don't you mean "as directed by"*?

MR, ROBINSON:
THE CHAIRMAN:
separate direction each
MR. ROBINSON:

MR. HOLTZOFF:

Yes.

Indicating the giving of &
time?

Probably so.

I do not like to use the word

"qipect" becsuse that implies --

THF CHAIRMAN:
MR. HOLTZOFF:
required”?
MR. ROBINSON:
reporting?

MR. HOLTZOFF:

That is right.

Why not say "require” - o3

As to the time and place of their

"Prescepribed”.

MR. YOUNGQUIST: Wouldn't he make an order in
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each case, however?

MR. DEAN: Yes.

MR. ROBINSON: Yes.

MR. HOLTZOFF: Wouldn't it be better to say
"as permitted by the court"?

MR. ROBINSON: "as ordered by the court™?
How would that be?

MR. McLELLAN: I bellieve "prescribei” covers
a little more of the details as t» when the jury is to
report.

MR. DEAN: Since it isn't returned in open
court, it is really an exception to the second sentence,
isn't 1t?

MR. McLELLAN: It is, as it now reads.

MR. DEAN: An exception?

MR. McLELLAN: Yes.

MR, DEAN: I think so too.

MR. McLELLAN: If it is an exception, I don't
think that should be made.

MR, DEAN: Therefore shouldn't the third
sentence start out, "The court may, however, direct that
the verdict be sealed"?

MR. YOUNGQUIST: That won't hanpen.

MR. JOLTZOFF: TXven a sealed verdict is returned

in open court.
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MR, DFAN: The judge isn't there,

MR. HOLTZOFF: Oh, yes, he is. The judge comes
back the next morning and the sealed verdict is opened
in the judge's presence and in the presence of the jury,

MR. DEAN: N»o, but if --

MR. HOLTZOFF: Am I not right about that?

MR, McLELLAN: That is right, When they have
agreed upon & verdict - it is after 11 at night - the
foreman writes the verdiet and then seals it and then,
when the jury come in the next morning, they report that
sealed verdict,

MR. CRANE: But who holds it? I should think
the judge, as in our practice, should provide that it be
handed to the officer in charge. The foreman doesn't
take 1t home with him,

MR. ROBINSON: This 1is based on a Supreme Court
case, Strawn v. U, S,, 171 U, S, 38, Heiser % Walzer
in their textbook on the subject say that the holding
of the court is this, "with the consent of counsel, given
in open court in the presence of the defendant, a sealed
verdict may be returned." That is their statement of
the present law,

MR, McLELLAN: That may well mean what your last
sentence means, that they can return it without the court

being there,
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MR. ROBINSON: I don't think so.

MR. GLUECK: The consent pertains to the "sealed"
part of it,.

MR. CRANE: I do not know about the Federal
practice, but I should think 1t would be 2 very dangerous
practice, taking séaled verdicts, in criminal cases.

MR. ROBINSON: No; either in this case or in
other Feleral cases, the understanding is, if it is a
verdict it has to be returned in open court, A sealed
verdict merely means there is a deferment of the time
at which the jury returns the verdict.

MR. CRANE: There 1s a big difference between
letting a jury go away at night, after a sealsd verdict,
in a civil case and in a criminal case. I should think
we ought to go slow on that in a criminal case,

MR. ROBINSON: After they have signed their
verdiet, signed theilr names to 1t?

MR, McLELLAN: Yes, I think we should go slowly,

MR. CRANE: There may be instructinns; the
judge should be there for questions on instruction. You
have a degree of Jeopardy in a criminal case whiich you
do not have in a civil case. You may do as you please
in a civil case, but that is not so in a criminal case,

MR. ROBINSON: Judge Burns, do jJou have some

suggestion about this third sentence, or how do you feel
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d;éwn, or should it be left out,

MR. BORNS: I should say, "A sealed verdicet
signed by each juror concurring may be prescribed by the
court" period.

MR. ROBINSON: Would you say "with the consent
of the parties"?

MR. BURNS: No, I would strike that out,

MR. ROBINSON: You think the term "sealed
verdict" includes the idea that the jury would have to
return in open court later?

MR, BURNS: Yes.

MR. HOLTZOFF: I think that is a littls ambiguous,
the way you have it now,

MR, McLELLAN: I do not think there 1is any need
of requiring every juror to sign it, is there?

MR. ROBINSON: "Signed by the foreman',

MR. BURNS: We don't need 1t, then. Just
"sealed verdict",

MR. CRANE: Judge, do they have sealed verdicts
in eriminal cases very extensively?

MR. McLELLAN: They do 1t more or less frequently
in small cases, but I never permit any. I have never done
it myself, but you can do it, we have always assumed, and
some judges do it, I think 1t would be better not to

touch 1it.
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THE CHAIRMAN: 1Is there any motlion?

MR, HOLTZOFF: I make a motion to strike out
that senteﬁce about the sealed verdiet.

MR, McLELLAN: Seconded.

THE CHAIRMAN: All those in favor of the motion to
strike out the sentence beginning on line 5 say "Aye M

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion seems to be carried.

MR. BURNS: 1Isn't it desirable, Mr. Chairman,
that there be somewhere in the notes a statement that
the sealed verdict procedure is not intended to be
eliminated?

MR, ROBINSON: I think, as someone said this
morning, & note 1s not part of the rule and will not be
considered as such,

MR. DEAN: The difficulty 1s we do not know
exactly what is meant by a sealed verdict.

MR. ROBINSON: I am telling you what the cases
indicate, Gordon. They indicate that they favor delivery
of the verdict.

MR. DEAN: Are you going to have any
Provision with respect to sealed verdicts? I think 1in

view of the difference in practice among the various
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States, you have to set it out in extenso, that is, just
exactly wnat is going to be prohibited and what 1s going
to be permitted, That is, you have to provide theat
a verdict may be sealed, with the permission of the court,
and deposited with the clerk as usual at the earliest
opportunity, to be returned to the court by the jury in
open court, I do not think there is any alternative
to that,

MR. ROBINSON: No,

MR. YOUNGQUIST: If we are going to say anything.

MR. DEAN: I agree,

MR. ROBINSON: May we obrovide "with consent"?

MR. MeLFLLAN: First let us see whether we
want it,

THE CHAIRMAN: This sentence is out now, Let us
Ssee 1f 1t is the sense of the meeting thet we shall insert
& sentence which will describe what we are all talking
about as a sealed verdict, namely, a verdiet or a decision
arrived at in a jury room, put in writing, turned over
to the clerk, and then the jury returns the next day and
presents the verdiet to the judge in open court. That is
what we mean, isn't it?

MR. MFDALIE: I assume that you are now engaged
in only providing for the way in which a sealed verdiet

shall be handled or arranged for, but has the Committee
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committed itself in favor of a sealed verdict?

TH® CHAIRMAN: No, no.

MR. McLELLAN: We are against it,

MR. DEAN: We struck out the last sentence.

THE CHAIRMAN: We just struek it out.
There seems to be some suggestion that that leaves it
ambiguous, that in certain districts they have sealed
verdicts, in other districts they have not; that sealed
verdict means one thing in one distriet snd another thing
in another district.

MR, MFDALIE: Don't we want to have a uniform
rule as to whether or not we should have sealed verdicts?

THE CHAIRMAN: We should have a uniform
rule to indicate what a sealed verdict 1is,.

MR. MFDALIE: Or whether we should have 1it.

THFE CHAIRMAN: Suppose we take that step first.
All those in favor of providing for a sealed verdicet --

MR. MEDALIE: I lingered, as you know, and really
have no right to speak, but if it is still open to me, may
I suggest that the objectlon to sealed verdicts in criminal
cases 1s that the judge 1s not around when the jury wants
to come back and get certain things, the exhibits, the
reading of testimony, additional instructions. I think
the sealed verdict is & lazy judge's device, and that is

no relection on any judge who has ever resorted to it.
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THE CHAIRMAN: We are on safe ground.

MR. MEDALIE: But it is really a lazy man's way,
because hanging around, when the jury is out, is a pretty
distressing job, 1t is very wearing. A judge will stay up
with & jury until 11 or 12 o'clock; 1f he thinks there 1is
a hope of the jury coming in, he will hold them until
1 or 2 o'clock, if he has to, If he doesn't have to,
he will do what 1is frequently done in civil cases,

The need for the juidge staying around, so testimony may be
read, exhibits furnished, and additional instructions
given, the need in a criminal case 1s much greater than

in a c¢ivil case, and more vital because of what is at
stake, In this State it has been the practice, not

to have a sealed verdict in a criminal case, because of the
obvious recognition of thoee neeis,

MR. HOLTZOFF: 1Isn't there a danger that a juror
may be reached after the jury separates, say, at lz
o'clock at night and before court reconvenes the next
morning, and when the jury is polled, that particular juror
might change his thoughts as a result of being reached?

MR. MEDALIE: I think that is of minor
importance, I would not object to a sealed verdict
onthat ground. I would object on other grounds, that
anything that is so important as a man's life or liberty,

requires that a judge should be around to meet those
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needs, And we know from experlience in criminal cases,
especlally the difficult ones, the jurors are frequently
troubled absut things, taking their duties seriously,
After they debate the thing they will say, "Well, let us
see what the evidence was, What did this witness testify
to?" They want to be sure; they ask for its being
read, They wish again to look at particular exhibits,
and they are confused about instructions sometimes and
want to be clear.

MR. CRANE: I have had the experience in criminal
cases where the jury was up all night and I slept in the
courthouse, and at two o'clock in the morning they came
in and had certain portions of the testimony read to them,
And I kept the attorneys there with me, They are not
sleeping just when the judge decides to go to sleep,

They are sometimes taken to a hotel and they eannot agree
until the next morning.

I have had them out two days and a night,

A judge has to be at hand; he never knows what will
haﬁpen.

I had a case where, in the midst of the juryts
deliberations, one of them was taken dangerously i11.

The gquestion was, what to do? I got the lawyers together
and obtained their consent, and I got a doctor to go in

to the jury room. No harm could come of that so long
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a8 they had given their consent.

If you are engaged in a criminal case; with the
public watching you, why should you, as judge, go home
and leave the jury? Anything is liable to happen.
A judge cannot possibly anticipate what may happen.
In a minor case, I concede, it does not amount to
anything, but you cannot tell what a minor case may be,
It may be minor in its name and it may be very important
in its effects. I should think you would go slow on
that,

MR, ROBINSON: One distriet judge, who wrote
to the Committee, asked what it was going to provide for
as to sealed verdicts and cited a case in which he himself
had to gno to hismother's bedside - I think she was very
111, perhaps dying - and he had given the jury all the
instructions that they needed; and it was merely a matter
of their deliberating. He told them, "Gentlemen, you will
return your verdicet at such and such a time."

MR. McLELLAN: Wouldn't it have been simpler
for him to have left word where he could be reached?

MR. ROBINSON: Well, he had to go to some other
place, in Massachusetts, to his mother's bedside.

MR. McLELLAN: That is a very unusual case.

THE CHAIRMAN: That would not justify the rule.

MR. MEDALIE: Other things are more overpowering.



dn26

THE CHAIRMAN: I think we are ready for the
question as to whether we want to provide for any
sealed verdicts.

MR. MEDALIE: I move that we make no provision for
sealed verdiets,

MR, HOLTZOFF: I second the motion.

TAE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, 'No."

(Chorus of "Noes.")

TAdE CHAIRMAN: We will have a show of hands,

(After a show of hands the Chairman announced
the vote to be nine in favor and five opposed.)

MR. BURNS: Now isn't a motion appropriate that
we specifically provide against the device of the sealed
verdict?

MR. McLELLAN: I move thatwe do not so provide.

MR. HOLTZOFF: I second the motion.

MR. SEASONGOOD: I thought you had left it
up in the air. Did you?

MR, DEAN: That is what it does.

MR. SEASONGOOD: There is no provision one way
or the other. Is that what we should do?

TAF CHAIRMAN: All those in favor of the motion
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say "aye.,"
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No.,"
(Chorus of "Noes.")

Tdx CHAIRMAN: The Chair is in doubt. All
those in favor of the motion raise their hands --
MR. SEASONGOOD: No provision?

THF CHAIRMAN: No provision.

MR, MEDALIE: Or provide one, no sealed verdict.

MR. SEASONGOOD: Provide there is to be none?

MR. HOLTZOFF: No, to make no provision.

MR. SEASONGOOD: We have already decided nine
to five --

MR. BURNS: To provide for a sealed verdiet --

MR. MEDALIE: ©No.

MR. BURNS: Not to provide.

Tdr CHAIRMAN: The motion as I got 1t was --

MR, BURNS ¢ That we do not provide.

TAT CHAIRMAN: -- that we do not provide against 1t,

MR. HOLTZOFF: 1In other words, that really is -=-

MR. SEASONGOOD: Provides that there shall be
no sealed verdict,

THE CHAIRMAN: Motion was made that we do not
provide,

MR. MEDALIE: Well, that comes to this, that we
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get rid of the provision with respect to procedure on sealed
verdicts in Rule 29, as we now have it, Now the motion is
that we put into Rule 29 a provision crohibiting sesled
verdicts.

MR. HOLTZOFF: No, no, that is not the motion.

MR. DEAN: Who made the motion?

MR, HOLTZOFF: George did,

MR. MEDALIE: We decided not to provide for that,

MR. DEAN: Restate it,

MR. McLELLAN: Now the question is whether
we provide against it, ang I mdve we do not provide against
it.

THE CHAIRMAN: It is moved that we do not provide
against a sealed verdict.

MR. LONGSDORF: Seconded.

TH% CHAIRMAN : Which, I take it, has the effect
of leaving 1t optional with the judges.

A1l those in favor of the motion raise ﬁheir
hands.,

(Nine hands in favor of the motion; eight hands
in opposition.)

MR. WAITE: As I understand it, we just leave
the matter of the sealed verdict in the air; the court
does not know quite what to do.

MR, HOLTZOFF: Excevnt this, that the court is
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Permitted to make loeal rules not inconsistent with these
rules. We have a rule authorizing the court to do that
and they could cover that matter by loecal rules, or by
practice and so on,

THE CHAIRMAN: Not only do we leave it 1P in the
air there as to whether JOu can have sealeld verdicts,
but we leave it up in the air as to what a sealed verdicet
is.

MR. YOUNGQUIST: I voted rather hesitantly with
the majority. I think that was wrong, and I move to
reconsider,

MR. MEDALIE: Which, the 1lest motion?

MR. YOUNGQUIST: Yes,

THE CHAIRMAN: IS there a sSecond?

MR. SEASONGOOD: Seconded.

MR. MEDALIE: You do not require it in committee,
You only require it in large assembly,

TH® CHAIRMAN: You have heard the motion to
reconsider, I think you are the devil's advocate, George,
All those in favor of the motion to reconsider say "Aye "

(Chorus of "Ayes ")

Tdt CHAIRMAN: Opposed, "No."

(No response.,)

TH™ CHAIRMAN: This is a broadminded Committee,

The motion prevails. Now, what is the motion?
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MR. MEDALIFE: The motion that was just passed,

MR. YOUNGQUIST: Judge McLellan's motion. I move
that we vote on it again.

THE CHAIRMAN: Judge McLellen's motion was -
perhaps you had betterstate 1t, Judge.

MR. McLELLAN: I move thati we make no provision
in the rules against sealed verdiets,

Tdr CHAIRMAN ¢ All those in favor of the motion
show hands.

(After a show of hands the Chairmen announced
the vote to be seven in favor and eight opposed.)

Tl CHAIRMAN: The motion is lost.

MR, WAIT®: Motion carried or lost?

THE CHAIRMAN: Lost.

Now we still have to g0 somewhere,

MR. McLELLAN: Now jou 8imply provide against
sealel verdicts, don't you?

MR. HOLTZOFF: The rule is silent on the guestion
now.,

MR. BURNS: I move there be added to the rule
in substance the following phrase, "the device of a sealed
verdict 1s hereby abolished",

MR. MEDALIE: Why do you call it a device?

MR. BURNS: It is referred to as a device.

. s n
Give it a better word, "the institution'.
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MR. MEDALIE: Just say "sealed verdicet",

MR. BURNS: All right,

MR, MEDALIE: Sealed verdicts are prohibited,
that is what you mean to say? Of course,

TdlL CHAIRMAN: You have heard the mo¢.ion, All
those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN:  All those opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: All those in favor raise hands,

(After a show of hands the Chalrman announced
the vote to be six in favor and eight'opposed.)

THE CHAIRMAN: The motion is lost,

MR. HOLTZOFF: Now, Mr. Chairman, I move that
Rule 29 (a) be adopted in its present form with the
amendments that have already been voted.,

MR. LONGSDORF: Wait a minute. Mr., Cheirman,
there is something in theme that brobably amounts to very
little, mat I want to ecall it to your attention. We are
Providing for a stipulation for a verdict less than
unanimous by stating "a majority of the jurors",

Then over in Rule 21 we have adopted a rule that the
parties may stipulate for s jury of any number less
than 12, That might be one. It seems to me maybe --

THE CHAIRMAN: One is a jury that you start the
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case with,. This 1s the jury you are intending to provide
for.

MR. LONGSDORF: You cannot stipulate that a jury
of one can be a majority,

MR. HOLTZOFF: Isn't that de minimyis?

MR. LONGSDORF: I will let it go.

MR. SFASONGOOD: That is not quite the way it
was running in my mind. I was wondering whether you ought
not to have with the concurrence of the court in there
too.

THE CHAIRMAN: We have that,

MR. SEASONGOOD: Do you put that in?

TAE CHAIRMAN: Yes, that is a written stipulation
of the parties approved by the court.

MR. SEASONGOOD: Oh, excuse me.

THE CHAIRMAN: That went in very early, on
Judge MecLellan's motion.

MR. HOLTZOFF: I make a motion that we adopt
Rule 29-A in its amended form.

THE CHAIRMAN: Which takes in the first and
second sentences?

MR. HOLTZOFF: Yes.

THE CHAIRMAN: With the amendment I have just

referred to,

MR, HOLTZOFF: Yes, and the word "written" in
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front of the word "stipulation".

MR. SEASONGOOD: That is the same thing we
voted on before, isn't it, but you do not S&y anything
about 1it, that is what it comes to, doesn't it?

MR. HOLTZOFF: That 1s right,.

THE CHAIRMAN: That is right,

MR. SEASONGOOD: I thought the sentinent was
we should say Something.

MR. MEDALIE: I thinlk the Chair can rule, in
view of the various motions that were carried, that the |,
last sentence of Rule 29 (a) is out,

THF CHAIRMAN: It has been voted on,

MR. MFEDALIF: What are we moving for again?

MR. HOLTZOFF: I am just moving to adopt that
rule in its amendegq form,

MR. MEDALIE: You mean without the last Sentence?

THE CHAIRMAN : By making a negative motion, we
have put ourselves in a very unfortunate Position,

MR. MEDALIE: 1T agree,

MR. YOUNGQUIST: vYes, I am wondering ir 1 may
make a motion in o little different language, to add s
sentence to 29 (a), reading, "Sealed verdicts snall not be
permittei"?

MR. DEAN: We have voted on that,

MR. CRANE: Different language.
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MR. LONGSDORF: It is the same motion but
different language. We voted down a motion that sealed
verdicts are prohibited.

MR. MEDALIE: ‘"are hereby abolishei'.

MR. CRANE: We are just feeling our way,

MR. HOLTZOFF: The motion was amended to read,
"Sealed verdicts shall be brohibited", but we voted it
down.,

MR. DEAN: It may be faster to vote again,

Mr, Youngquist,

MR. YOUNGQUIST: Add a sentence to 29 (a),
saying, "Sealed verdicts shall not be vermittei,"

THE CHAIRMAN : All those in favor raise their
hands,

(After a show of hands ‘the Chairman announced
the vote to be seven in favor and eight opposed.)

THE CHAIRMAN: The motion is lost.

MR. HOLTZOFF: I would like to explain my vote
and my position on this subject. I think this ought to be
taken care of by loecal rule,

THE CHAIRMAN: You mede that very clear,

MR. DEAN: Do you want to meke a motion it be
handled by locel rule?

MR. HOLTZOFF: No, no.

MR. DEAN: That 1s the effect of it, to leave it
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the way it is,

MR, HOLTZOFF: Exactly,

MR. YOUNGQUIST: It seems to be we have exhausted

the possibilities, Mr. Chairman.

MR. McLELLAN: 1Isn't there a motion before the
Committee that Rule 29, as modified by the use of the
word "written" end so forth, and with the deletion of
the last sentence, be adopted?

THE CHAIRMAN: That is right,

MR. McLELLAN: Question,

THL CHAIRMAN: ONQuestion on that motion, All
those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: The motion is unanimously carried.

MR. WAITE: No; I was going to vote no. I was
Jjust struggling with it. I think it ought at least say
something about sealed verdicts, so that we have thing
or the other. We tried to and we could not agree, So
I am voting no on it,

MR, MEDALIE: I Suppose the best we could do
under the circumstances is to get one of our typical
deploratory sentences in there, that we deplore them but

we are not prohibiting them.



dn36 RCS3

MR. YOUNGQUIST: May I have the privilege of
coming back to that later in our sessions?

THE CHAIRMAN: Oh, yes.

29 (b). Any suggestions?

MR. YOUNGQUIST: I would suggest striking out
in lines 9 and 10 "upon motion of a defendant or of the
Government", and inserting, "at the request of any party'",

MR. ROBINSON: I do not see any objeetion.

THE CHAIRMAN: No objection. That is accepted.,

MR. McLELLAN: You leave "upon the eourt's own
motion”?

MR. YOUNGQUIST: Yes.

TH™ CHAIRMAN: Any further suggestions? If not,
all those in favor of 29 (b) as amended say "Aye."

(Chorus of "Ayes.,")

THE CHAIRMAN: Opposedi, "No."

(No response.)

THE CHAIRMAN: Carried,

MR. CRANE: May I askh question on that for my own
personal information?

THE CHAIRMAN: Surely.

MR. CRANE: How lmportant is the polling in
practice amoné you gentlemen, as you know 1it? Is it
important enough to be error to refuse to poll or to afford
an opportunity of polling? I am asking because in my State,

in a recent decision, it was brushed aside altogether,
I think it is wrong.
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MR, HOLTZOFF: I think there 1s a recent
Supreme Court case in which they held polling was a
matter of right,

THE CHAIRMAN: Mr, Robinson hands me a case
In 90 Fed. (2d), where they held it was reversible error;
Meckett v. U. S., 92 Fed. (2d) 46.

MR. HOLTZOFF: There is a very recent case,
within the last few months.

MR. DEAN: Mr. Chairman, I suggest we strike \\
the note to subdivision (a) of Rule 29. |

THE CHAIRMAN: By that I take it you mean \

l
!
reworking the note? \

kY

L

|
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MR. DEAN: No. I do not think it is relevant.

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed "No".

(No response.)

THE CHAIRMAN: Carried.

MR. CRANE: Strike it out?

MR. McLELLAN: Yes.

MR. YOUNGQUIST: It is relevant, in that it permits
the accepting of the verdict of a majority of the jurors

rather than a unanimous verdict.
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MR. HOLTZOFF: I don't think we ought to
include a note of this kind, which 1s in the form of
urging counsel, practically, to accept that kind of
procedure,

MR, YOUNGQUIST: I just wanted to point out it
was not wholly irrelevant.

MR. McLELLAN: But the motion was carried.

THE CHAIRMAN: Yes.

MR. DEAN: I agree it is relevant, the last
few lines,

THE CBAIRMAN: That motion prevailed.

Rule 30 (2). Any suggestions?

MR. MEDALIE: 1In line 4 you are dealing with
"without delay". That means "immediately"?

MR. SETH: It may be "forthwith".

MR. HOLTZOFF: I think this is qualified by
the rest of the sentence.

MR, MEDALIE: No, I think not, and the reason
I say that 1s this: Of course if there is to be a pre-
sentence 1nvestigation there wil]l be delsy, but I think
the judge 1s entitled to do a 1little delaying 1f he chooses
to for a day or a week, regardless of what a pre-sentence
investigation will do. He may want to make up his mind
how gulilty he is.

MR. BURNS: The prosecution may want to find out
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to what extent he will cooperate,

MR, DEAN: It is a common practice to let a
defendant who is going to trial g0 on with the trial and
not sentence until the sentence is imposed on the
remaining defendants.

MR, ROBINSON: We are now assuming a little
jurisdiction. We are coming now into that part of our
work where we recommend the court that they change or
continue this present rule.

MR. MEDALIE: And give them a reason.

MR. YOUNGQUIST: We should not hesitate,

MR. ROBINSON: Not at all.

MR. MEDALIE: Some of us have had experience
both in prosecuting and defending, or both, and some, too,
in administering the eriminail law, and know what is
involved. I know that some judges who hold eriminal
terms or sit in that court that deals only with criminal
cases think that the most important part of their function
1s to declde what to do with the man.

MR, DEAN: It is.

MR, MEDALIE: And thls wild newspaper idea of
hurrying everybody to jall is not qulte what people having
responsibilities want to do. I remember judges coming
in, when I was United States attorney, wanting to know and

asking my advice and taking the time to do all that.
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MR, HOLTZOFF: I would like to explaln the
origin of those words, because I happen to be familiar
with it, in the present Supreme Court rule. They were
put in falrly recently, to do away with the practice
developed in some districts, especially in banking
cases, of postponing the sentence from month to month
over a perlod of several years, until the defendant makes
restitution, and then after he has made restitution to
strike the case off the docket. We called the Supreme
Court's attention to that practice, and I think the words
"without delay"” were not intended to mean that the
sentence must be passed forthwith, the moment the verdict
is returned.

MR. MEDALIE: You know perfectly well that an
honest young man, just coming on the bench, and having
no trial experience with the criminal law, reads this and
says "I must sentence this fellow at once.”

MR. BURNS: After lunch.

MR. MEDALIE: He does not know all the things
you are telling about.

MR. YOUNGQUIST: I was going to suggest
"unreasonable”.

MR. MEDALIE: By the way, restitution is an
important thing in criminal law.

THE CHAIRMAN: The motion 1s to insert the word
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"unreasonable” in 1line 4, before the word "delay". All
those 1n favor say "Aye”.

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response.)

THE CHAIRMAN: Unanimously carriled.

MR. YOUNGQUIST: Is the construction correct:
"after conviction, except as provided in Act of Congress
relating to probation." Does that relate to the kind of
conviction it is, or what?

MR. HOLTZOFF: I don't think you need that
"except” clause at all.

MR. YOUNGQUIST: No, we do not need the clause;
you are right.

MR. HOLTZOFF: I move to strike out that clause.

MR. MEDALIE: Seconded.

THE CHAIRMAN: Do you ever lmpose sentence
before conviction?

MR. YOUNGQUIST: That is this clause, "except
as provided in Act of Congress relating to probation”.

THE CHAIRMAN: I am biting my axe a little deeper.

MR. McLELLAN: May I ask this one guestion:
where a witness turns State's evidence, pleads gullty and
is to be used as a witness at the trial, a situation to

which Mr. Dean probably may have referred, and they do not
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want to sentence him until the trial is over, 1s that a
reason for delay, so that this rule 1s all right when we
put in the word "unreasonsble”?

MR, HOLTZOFF: Wouldn't that be reasonable under
the circumstances?

MR, DEAN: I would think so.

MR. YOUNGQUIST: I move that be stricken "after
conviction, except as provided in Act of Congress relating
to probation”

MR, HOLTZOFF: I second the motion.

THE CHAIRMAN: All those in favor say "Aye”.

(Chorus of "Ayes".)

THE CHAIRMAN: Those opposed, "No".

(No response.)

THE CHAIRMAN: Unanimously carried.

MR, MEDALIE: Of course that puts you in pretty
bad shape,for another reason: "Sentence shall be lmposed
without unreasonable delay unless the court orders the
continuance of the case for a reasonable perlod for the
purpose of pre-sentence investigation."” That means that
is one of the unreasonable things.

MR, GLUECK: That means that in those cases the
court may delay unreasonably.

MR, MEDALIE: I don't think we ought to put the

two ldeas together,
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MR, YOUNGQUIST: I move to strlke, beginning
line 7, the last word "or", and from there down to the
end of the sentence.

MR. BURNS: I second the motion.

MR. YOUNGQUIST: Your bre-sentence 1lnvestigation
1s provided for in (b).

THE CHAIRMAN: All those in favor say "Aye",

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response,)

THE CHAIRMAN: Carried.

MR. ROBINSON: Of course you are striking out
the sentence which does not have to do with preliminary
investigation.

MR. MEDALIE: You do not need it.

MR. HOLTZOPF: Strike out from 7 to 10.

MR. ROBINSON: I thought you sald to 14,

MR. YOUNGQUIST: No, to the end of the sentence.

THE CHAIRMAN: Is there anything further?

MR, CRANE: May I ask as to the next sentence?
I am only asking for information. Is it necessary for the
court to sign the sentence?

MR, HOLTZOFF: Oh yes.

MR, CRANE: 1In the State court the judge just

enters 1it,.
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MR. HOLTZOFF: This rule was adopted by the

L T

Department of Justlice two or three years ago, because we
had a number of instances where sentences recorded by the
clerk were ambiguous, elther because the judge spoke
ambiguously or the record was not accurately made;
especlally a sentence regarding a number of counts as to
whether the sentence was consecutive or concurrent.

MR, YOUNGQUIST: These letters were in my
division of the Department of Justice, and we had a lot of
trouble,

MR. CRANE: That explains it all right.

MR, MEDALIE: I had another point to bring out.
Lines 15 to 16: 'pending sentence the court may commit
the defendant or continue or increase the ball." It does
not have the power to reduce his bail. There are situations
where the court deems it desirable to reduce a man's bail.

MR. YOUNGQUIST: Do we have to have that sentence
at all? You have it marked for execution.

MR, MEDALIE: I second the motion.

THE CHAIRMAN: The motion 1is to strike the
sentence on lines 15 and 186.

MR. SEASONGOOD: 1Isn't the practice that when
he i8 convicted you have to give another bail? Isn't that
the reason you put that in?

MR, SETH: That is right,
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MR, MEDAiIE? Sometimes you do and sometimes
you don't.

THE CHAIRMAN: 1Isn't that to prevent putting up
an additional bond and paying an additional premium?

MR. SEASONGOOD: That is why we put that in
there,

MR. SETH: The court ought to have authority to
continue the bail.

MR. SEASONGOOD: That is my impression. As soon
as he 1s convicted the bail is through and he has to have
another bail.

THE CHAIRM Could not the objection of Mr. Medalile
be met by changing the word "increase" to "alter"?

MR. HOLTZOFF: Why not say "reduce”?

MR. BURNS: You might have this situation on bail,
where there is g felony and 2 misdemeanor.

MR, HOLTZOFF! "Pending sentence the court may
commit the defendant or continue or increase the amount of
bail” .

MR. MEDALIE: ©Let us take an extremé case;

& man charged with murder on the high seas and convicted
of assault.

MR. HOLTZOFF: I think the words "or reduce"

should go in.
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MR. McLELLAN: Why not "or change the amount of
bail™?

MR. HOLTZOFF: Yes.

MR. MEDALIE: You have another situation: the
court may want to let the defendant out on his own
recognizance.

MR. HOLTZOFF: "change the amount” would cover
it, because he could change it to zero.

MR. MEDALIE: Discharged on his own recognizance
means he is let out on no bail,

MR. SEASONGOOD: Why 1sn't the Chairman's word
the best, which is "alter"? You might want to judge who
the sureties are.

MR. YOUNGQUIST: I so move.

THE CHAIRMAN: Moved and seconded. All those
in favor say "Aye",

(Chorus of "Ayes".)

THE CHAIRMAN: Those opposed "No".

(No response.)

THE CHAIRMAN: Carrieqd.

MR. YOUNGQUIST: Should we not strike out
after the word "judge" in line 11 "who imposes sentence"?
Isn't that implied?

MR. HOLTZOFF: Yes.

MR, YOUNGQUIST: And in line 13 I think the word
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"other" should be inserted before "reason". "If the
defendant is found not guilty or 1is for any other reason
entitled to be discharged”.

THE CHAIRMAN: If there 1s no objection that
will stand.

Now all those in favor of Rule 30 (a) say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Those opposed, "No".

(No response.)

THE CHAIRMAN: C(Carried.

Rule 30 (b). Any suggestions?

MR, HOLTZOFF: I move its adoption.

MR, YOUNGQUIST: Seconded.

THE CHAIRMAN: All those in favor of 30 (b) say
"Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried. Any suggestions on
Rule 30 (¢)?

MR. DESSION: I move to amend line 25, at the
bottom of the page, to read as follows: "PThe defendant's
traits and characteristics, his financial condition, and
the circumstances”, and so forth. My reason for inserting

"his financial condition" is as follows: one is these
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reports today often do not contaln any information on that.
I think they should, in order to prevent meaningless fines.
There is quite an sbuse on that. You have fines that a
defendant obviously cannot pay. If we want him imprisoned
let the court think of it in the terms of imprisonment

and let us get away from any thought of unintended imprison-
ment .,

MR. HOLTZOFF: Cannot that be directed by the
Judge to the probation officers?

MR. GLUECK: I second the motion.

THE CHAIRMAN:  All those in favor say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(Chorus of "Noes".)

THE CHAIRMAN: Carried.

MR. CRANE: 1Is there any provision in the rules
here or the Federal law that you, 1f you impose g fine,
have to add a day in jail for every flne unpaid?

MR. HOLTZOFF: No. It 1is optional with the judge to
provide that he stand committed until the fine is paid.
If the judge so provides then the defendant must be
lmprisoned for at least 30 days. At the end of 30 days he
may be examined as to his assets, and if it is found he has
no assets with which to pay the fine he is permitted to

take the poor convict's oath and is discharged. If he has
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assets, then he has to Stay in jall until he pays. The
dollar a day proposition does not apply.

MR, CRANE: Is that in our rules?

MR. HOLTZOFF: No, that is statutory.

MR. MEDALIE: Mr, Chairman, I have another
question to raise about (c). (¢) 1s written on the
supposition that the judge knows what the defendant really
did. As a matter of fact in 95 per cent of the cases
the judge knows nothing more about it than that he is
charged with a particular offense because he has pleaded
gulilty. I know in practice the pre-sentence investigation
in this and the Eastern District results in a report which
tells about the crime and how it was committed. All that
1s left out. We do not want to provide for that
specifically, because I don't think we ought to go into
;hat kind of thing by telling everything that goes into
the pre-sentence investigation, and there ought to be a
provision "whatever else the court requires”. He has
a right to be curious about everything he pleases. We
are limiting the pre-sentence investigation and report
having only a soclal outlook and not the judge's outlook
on this thing.

THE CHAIRMAN: All right. What language do you
suggest?

MR, METALIE: "And such other information as
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may be required by the judge", in line 28,

THE CHAIRMAN: The motion is to add to the end
of the sentence on line 28, "and such other information
as may be required by the judge."

MR. HOLTZ0FF: "required by the court” shouldn't
that be?

THE CHAIRMAN: "Required by the court".

All those in favor of the motion say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response.)

THE CHAIRMAN: Carried.

MR. HOLTZOFF: I have a motion in reference to
the next sentence. I move that the word "confidential”
in line 29 have inserted after it "except from the
defendant and his counsel”. I know that is a rather
controversial point, but}%tﬂa;ways seemed to me awfully
unfair to the defendangzégég‘gﬁg jédge would have. Fi
information which may lead the judge to impose a very
heavy sentence on the defendant. That informetion appears
in the report and yet the defendant does not know what is
in that report. He has no opportunity to answer it. It
is sort of a star chamber proposition.

MR. MEDALIE: How about the district attorney?

Don't you think he ought to know about it, too?
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MR, HOLTZOFF: Yes., I am willing to accept
that. I think counsel for both parties, the government
and the defendant, should he permitted to have accessto
the pre-sentence investigation report.

MR. BURNS: Before sentence?

MR. HOLTZOFF: Before sentence. I agree in
all other respects that the document should be confidential.
It should not be placed in the public records of the
court, but I think a defendant who is getting a ten years
sentence Sught to know what facts were brought against
him by probation officers which led the judge to give
him ten years, and not put him on probation.

MR. MEDALIE: I think that is sound? We are
providing all protective devices on the issue of guilt,
and yet when the question of sentence, which may be more
important, comes up we permit all kinds of information
whth may include gossip and all kinds of unreliable dope,
-and he has not an opportunity to look into it and he might,
on examination, persuade the court. This is important.

MR, HOLTZOFF: The important thing is not the
determination of guilt or innocence, but the sentence.

THE CHAIRMAN: You want to fix the time so that
it is available to him before he 1s sent away?

MR. HOLTZOFF: Oh yes. Well then, "except that

the defendant and the attorneys for the respective parties
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shall have access to the report prior to sentence."

MR. McLELLAN: How about saying "except to
parties and their counsel™?

MR. HOLTZOFF: That is better,

MR, DESSION: Let me suggest one thought: you
recall our chief reason for putting it this way was a
ruling sbout a aefendant who had a particularly lurid
report on his insane condition, and that has a strong
traumatic effect sometimes. I wonder i1f we could not
make this arrangement: 1let it be shown to opposing
counsel, where there are counsel. That I think might
avold harm. If coumsel shows his client something that
he ought not to that does not have any effect,

MR, McLELLAN: Suppose he has no counsel,

MR, DESSION: Then he should be permitted to
see 1t.

MR. MEDALIE: Let us test that a minute. When
we say it shall be kept confidential, except to the
defendant or the attorney for the government isn't the
exception taken care of when it is shown to counsel for
the defendant?

MR. HOLTZOFF: Yes.

MR, MEDALIE: You do not need to make specific
provision.

MR, DESSION: I suppose it would be.
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MR. MEDALIE: As a matter of fact if the
defendant happens to be committed it is only counsel who
has a chance to look at it,

MR. DESSION: I think that does take care of 1t,
yes.

MR. ROBINSON: I have a comment to make on this,
Mr. Holtzoff and I have debated this matter for many
months now. Of course we need not decelve ourselves by
stirring up a regular hornet's nest with respect to the
people who conduct these investigations. In the files
of our committee there are cases, and especially I think
of one case, in which a defendsnt's father said to the
probation officer, My son has caused me trouble for many
years. I think 1t is best for him to do his time and
get it over with. That might straighten him out.” The
defendant'sson was shown that statement by his father and
it led to a very serious breach between son and father,
and helped to prevent, in the opinion of the people in
charge of rehabilitation of the Son, any progress, 8o
the probation'people and others conducting this investi-
gation will say that this rule is very unfortunate from
the standpoint of effective probation work becsuse
probation workers will nét be able to get actual reports,
or 1if they do they will not write them down because they

have to protect the source of their information.
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The second point — and I will be brief on it,
just & sentence or two —has to do with the function of
the judge's exercising, with regard to sentencing, lacks
this -- and I respect his view on it -- that the due process
does contlinue after conviction, and that the defendant
should not have any information brought in to the court
in exercising the sentencing power other than information
which the defendant himself knows about or 1s informed
sbout so he may answer it. ‘Rose are the two conslderations
involved here, and I have no suggestion to the committee
one way or the other, except those facts ought to be put
before you for eonsideration now and later.

MR, MEDALIEY: I would rather you do not speak
of it as due process.

'MR. ROBINSON: I did not. That 1s Alex's term.
I am quoting him.

MR. HOLTZOFF: No, I 4o not consider due process
requires this,

MR. MEDALIE: Not constitutional due process,
I consider it a sort of fair play proposition.

MR. ROBINSON: Whether I get two years or ten
is & thing I am much interested in, and I would like to
tell the court why I should only get two.

MR, CRANE: This probation system has grown so

big it does prevent the judge from seeing anybody on behalf
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of the defendant to plead for mercy. Or does it have to
ve in writing sc it can be shown?

MR. HOLTZOFF: No sir. This only relates to
the report of the probation offlicer, and 1f my asmendment
is adopted the only effect 1t would have would be to
make the report of the probation officer available to
counsel for both parties, and the defendant himself.

MR. CRANE: I came to my chambers one day and
saw & lady standing by the door alongside a policeman,
witha baby in her arms, and four other children. And I
sald to my officer, "I hed him down for ten years. I
cannot send this defendant up for ten years with a femily
1ike that.” So I said, "Let her come in." She came in.
The baby had been borrowed from the party upstairs, and
two children from an apartment scross the way, and the
older one from a tenant below. They had no children.
You would not hsve any record on that. I stuck him wth
ten years,

MR. HOLTZOFF: I do not think that would be
affected by this rule.

MR. DEAN: The court still has that inherent
power.

MR. WECHSLER: This leaves unaffected the
defendant's right to be heard on sentence?

MR. HOLTZOFF: Oh absolutely.

[
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MR. WECHSLER: Should not there be anything in
here on that?

THE CHAIRMAN: I think there should. I think
it can come in on the sentence you are working on. I only
know about tpis thing by hearsay: I know that two of our
county judgés were sentencing on Monday in my county, and
the two of them have the probation officer come out to the
house Sunday noon and say Sunday afternoon and evening,
and one of them is a delightful Southerner, and he says:
"I just sit there Sunday and I hear the people, and I am
just remembering what I have been told before.” If the
defendant had a right to know what was in that report and
then what he said to the judge that system would have some
proficiency. He would have an answer to the things in
the report he did not agree to. As 1t is now it 1is just
the wail of the wife and a bad plea of counsel for mercy,
which mean nothing to the judge, quite properly.

MR. GLUECK: I had drafted this originally, and
I am afraid if you insist upon showing this to the parties
you will slow up the entire probation procedure and make it
so clumsy and unworkable you might as well do away with 1t.
No one is more desirous of protecting individual rights
then I am, and I can assure you that in the better systems
individual rights are fully protected in the probation

offlcers! reports. S0 I would prefer an amendment limiting
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the privilege of consultation of these reports to counsel
for both parties.

I may also suggest that another section should
g0 in here, in line with the suggestions made, that motions
in mitigation or aggravation of sentence are not hereby
abolished, or words to that effect.

MR, HOLTZOFF: You cannot have aggravation of
sentence.

MR, GLUECK: Well, the prosecutor has something
to ssy about increasing the sentence.

MR. ROBINSON: Before 1t is 1imposed?

MR. GLUECK: Before it is imposed.

MR, HOLTZOFF: You mean as to the imposition?

MR.GLUECK: Yes, the imposition.

MR. HOLTZOFF: I think that is another subject.
That 1s no part of this paragraph. This paragrsph 1is
limited.

THE CHAIRMAN: Do you accept Mr. Glueck's
suggestion about this limiting the right to counsel?

MR, HOLTZOFF: Yes.

MR, GLUECK: If the case 1s serious enough I
think the court will appoint counsel,

MR. HOLTZOFF: Suppose the defendant walves
counsel?

MR. DESSION: If the defendant has no lawyer it
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i1s arguable that he is counsel for this purpose himself.

MR. HOLTZOFF: Therefore why limit it to counsel?

THE CHAIRMAN: So as to prevent it being shown
in every case and stirring up a lot of trouble.

MR. HOLTZOFF: I don't think we ought to limit
counsel from showing the report to his client.

MR. MEDALIE: That 1s up to him. If he has
any sense and there are certaln things in there he should
not see he won't show it to his client.

MR. HOLTZOFF: Then do not let us limit it.

If we say "limited to parties" that would include counsel.

MR. WECHSLER: Could not you have everything
you went 1f you had general disclosure, but power in the
court, for good cause, to keep it from the defendant?

MR. HOLTZOFF: I don't think you should, any
more than you should be allowed to keep from the defendant
any part of the evidence against him.

MR. DESSION: Look. We have conflicting views
here. You are speaking of one value which we all recognize,
and the other value has been brought out, too, and we have
to compromise 1it,

MR. BURNS: I am affected by experience I had
in the Massachusetts probation system, which is an old
one, and by and large a pretty good one, and yet time and

time again, after a long trial, two weeks or more, a
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probation officer would step up with the court, and he

had comments on i1t, and say "This fellow has been known
as a bad egg; he has been tapping cops ever since he

wes 4 or 5 years of age) and even that, If you are awsre
of 1it, has a tendency to conviet or to affect you.

I had no occasion to know where the probation officer
misled me, but I have had cases where a situation was
important handled in five or ten minutes. It would be
desirable to have counsel for the defendant present sc he
could check up on some of these allegations which may make
a difference between twc and ten years. I think, as
George said, it is a question of fluctuating considerations
that are important, and I think a good adjustment is made
if you say "defendant's counsel has a right to it" and
then have the court have the power to make available to
the defendant, if he 18 not represented by counsel, that
information.

MR. HOLTZOFF: Well it seems to me the limitation
may be all right in cases where the defendant 1s represented
by counsel, but certainly if he is not represented by
counsel he should be allowed to see the report.

MR, MEDALIE: Why don't you leave that to the
judge?

MR, YOUNGQUIST: I think we should.

MR, HOLTZOFF: I wéﬁ@d move to insert after the
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word "confidential" in line 29 the following language:
"except that it may be inspected by the attorneys for
the parties, and by the defendant if he is not represented
by counsel."”

MR, MEDALIE: That does not leave 1t to the
judge to say whether he wants a borderline defendant,
one he does not know whether he is a c¢riminal or an
insane. persocn. That is what you had in mind, wasn't 1t?

MR, DESSION; That is right.

MR. SEASONGOOD: If you are entitled to be
confronted by the witnesses you ought to be entitled to
see what 1s sald about you by hearsay.

MR, MEDALIE: It 1s further than that. The
judge says "Ten years”. That man may be in jall three
years and four months, or he may be in jall ten years.

The determination of that goes to another responsible
body, the parole board, or what else you happen to have
in any particular jurisdiction. They make investigation,
and they make determinations and observations, and they
do not always tell the defendant. Usually they do not.
So this business about being confronted does not always
work out in practice.

MR. YOUNGQUIST: As a matter of fact and falrness
they ought to know. I would not like it, but would it

help any if the inspection was by the defendant who is not
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represented by counsel permitted at the discretion of the
court? He could then take care of the case you are
speaking of, of a borderline case where the man borders
on insanity, and all that.

MR. HOLTZOFF: I am thinking of this kind of
case, which 18 much more common: there is a questlion in
the judge's mind whether to send the defendan%?%gg 8 year
and & day or put him on probation. That makes all the
difference in the world to this defendant. And the
contents of the probation officer's report will probably
be the principal factor in swaying the judge on the
question whether tv put the defendant on probation or
send him away for a year and a day. I think irrespective
of whether the defendant is represented, that the defendant
or his counsel should, as a matter of right, have access
to that report.

MR. YOUNGQUIST: That would give counsel, as a
matter of right, access.

MR. HOLTZOFF: I am willing to have the
limitation to counsel in cases where there 1s counsel, but
I am not willing to have a limitation of any kind where
a defendant 1s not represented by counsel.

MR. YOUNGQUIST: Even in the discretion of the
court?

MR. HOLTZOFF: Even in the discretion of the court.
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MR, DESSION: If there is a likelihood of
those things being shown to defendants, that means, I think,
as Sheldon pointed out, that these pre-sentence reports
are not going to be as informative and as accurate.

MR. HOLTZOFF: That is why the soclal workers
will object to my amendment, I know.

MR. GLUECK: I don't think that is an argument.

THE CHAIRMAN: Wouldn't it be the practice by
the judge, when he is made aware of that kind of thing
he would immediately appoint counsel?

MR. DESSION: I would accept the court's
discretion where the defendant has no counsel.

MR. MEDALIE: Let us get another view on that.
Sheldon, you wanted all that is in here about pre-sentence
investigation?

MR. GLUECK: Yes sir.

MR. MEDALIE: And you wanted a bunch of lawyers
to meke rules about a matter that soclial service experts
know something about and have much more to learn about.

I think I know that field fairly well. I think you know
something of my activities there.

MR, GLUECK: Yes.

MR. MEDALIE: I don't think lawyers ought to
mske rules on it. You are still in the trial and error

part of the work, and there is still an awful lot more
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MR. GLUECK: That is true, and that is the type
of rule we ought to make. Let me point out another
possible bad effect of permitting all defendants to see
these reports. It would absolutely ruln the desirable
constructive relationship between the probation officer
and the defendant. If the defendant had read the probation
officer's investigation report, in which the officer had
ssld "This man beats his wife, and has never paid his
debts,” and so forth, how could he later on pretend to
be a friend of the defendant's and pretend to rehabilitate
him? It runs counter to elementary principles of
rehabilitation.

MR. BURNS: You eould fix that by shifting
the probation offilcer in charge; having a different one
conduct the rehabilitation.

MR. YOUNGQUIST: Suppose you had only one?

MR. GLUECK: And, besides, the whole systenm
would be blackened by that sort of disclosure.

MR. MEDALIE: What I wanted to point out was
the unwisdom of lawyers making these rules where you have
to find out what to do, and 1t will operate differently
in daifferent districts, anyhow. If the judge 1is interested
in probation, and some are very deeply interested, you

will get a good 11lustration, and he will know what to do
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either generally or in particular cases,

THE CHAIRMAN: Gentlemen, you would strike the
lines 28, and from there on?

MR, MEDALIE: I would rather just leave it to
the judge to make all of his own rules, and let him learn.
If the judge does not learn this business, this side of
criminal law, he will never be any good on that phase,
no matter what rules you draw up.

MR, HOLTZOFF: I am willing to see paragraph
(¢) go out entirely, but I am not willing, if I can help
it, to see --

MR, MEDALIE: Let me tell you somethling about
the early history of probation in New York. Back in 1910
there was one judge of our local criminal courts who was
willing to have probation and probation offlicers, and
investigation, and the others scdPfed at it, and it went
along that way, as you probably know the history of it.
The Cathollics would send down one representative, and the
Jews would send down another, and some Protestant soclety
send down another one, and 1t was haphazard stuff until
Cardinal Hayes got himself an appropriation from the local
Cathollic charities, and with the permission of the judges
set up a trial probation system which operated for a year
or two, and it was good, and Cooley, who operated 1t, was

in charge, and then it was accepted, butit took a long time
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to educate the judges. What you are dealing with here

is an attempt to educate the judlclary, which is
responsible for the administration of this law. You
will never do 1t by rules. The business 1s to educate.
All you can ask for is an opportunity to permit it. If
you lay down hard and fast rules there 1s golng to be
trouble. I think it 1s enough to let the judge have
discresion, and 1f you do it against his will it is
golng to be a fallure,

MR. GLUECK: I am impressed with your argument,
George, except, as I recall the history of this section,
the probation people were eager to have a rule of this
kind to strengthen thelr hands in improving probation
services throughout the country. Of course I agree a
mere rule of this kind will not guarantee that probation
will improve all over the country, but that is s;mething
they can use in thelr educatlional program 1ln the differeﬁt
districts.

MR. MEDALIE: I 4o not think that is the way
to use it. That 1s my own oplnion, because I have seen
it other places than here. The way to use it is to keep
on educating them.

MR, SETH: Doesn't the last sentence of paragraph
(b) leave 1t entirely in the hands of the judge?

MR, MEDALIE: But we start off with rules as to
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what kind of reports shall be drawn. I can imagine
many a judge saying to'his so-called probation officer,
"Just let me know what this fellow 1s charged with;
find out the facts about thls case and let me know
somthing about his famlly. Don't give me any of those
fancy things." In two or three or four years he may
change his rule. If he does not you can write all these
rules you please, and 1if he likes it he agrees. Some
judges'went in heavy for this, and some accepted it
reluctantly and with a sour face.

MR. DEAN: C(Could not you leave it wide open
this way: by changing line 29 to read "after the deter-
mination of the question of gullt™, and just leave that
one sentence?

MR. SETH: That takes care of the whole thing.

MR, DEAN: In other words, that takes in whom
it should be avallable to prior to sentence and afterwards.
Leave the last sentence as 1t 1s?

THE CHAIRMAN: You mean the sentence commencing
on line 28 and continuing down to the word "guilt" on
line 30; is that 1it?

MR. DEAN: Right.

MR. WECHSLER: You just take out the sentence
about thelr being confidential?

MR, DEAN: Leave in "after determination of the
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question of gullt.”

MR. MEDALIE: I thought you said all after that.

MR. GLUECK: No, "after determination of guilt”,

MR. McLELLAN: Just take out one sentence?

MR, DEAN: Yes,

MR. GLUECK: A person now has the status of
a conviet. The trial is all over. There 1s no question
of due process.

MR. HOLTZOFF: I do not claim there is any
question of due process, but there is a spilrit of falr
play which should make 1t necessary to tell the defendant.

MR. MEDALIE: Let us get rid of the football
rules and see what we can get judges to do that will
help rehabilitate defendants.

MR. GLUECK: I would be willing to second that
motion.

MR. DEAN: The motion is to strike the sentence
beginning on line 28 and running down to 297

MR. MEDALIE: What about the words "before or
after”?

MR. DEAN: You do not need it. It is "after
determination”.

MR, YOUNGQUIST: What is going to happen? That
means it is not open at all before determination of gullt

to anyone,
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MR. GLUECK: You don't want it to be.

MR. CRANE: You don't need it, then, do you?

MR, WECHSLER: Ordinarily it would not even be
made.

MR. BURNS: I suggest an amendment: that is, in
line 30, after the words "available to" insert "ecounsel
for the parties and to", and after the word "such",

"other persons or agency having a legitimate interest as
the court may designate”. This gives the absolute right
to the parties and discretionary power in the court to
make it avallable to other people.

MR, HOLTZOFF: I second that.

MR. MEDALIE: Doesn't the word "persons" cover
that?

THE CHAIRMAN: Your idea is to make it specific?

MR. BURNS: Specific as to counsel, and then
discretionary in the court to make i1t avallable to others.

MR. GLUECK: Does not the expression "having
a legitimate interest” cover 1t?

MR. BURNS: I do not think so.

MR. YOUNGQUIST: Then would you insert after
f"available to" "attorneys for the parties and to such
others”?

MR. BURNS: Yes.

MR, DEAN: I accept that,
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THE CHAIRMAN: The motion now is to strike the
sentence on lines 28 and 29, and to insert on line 30
after the word "to" the words "to the attorneys for the
parties, and to such other persons”.

MR, ROBINSON: Don't we use the word "counsel"
rather than"attorneys"?

MR. YOUNGQUIST: We have used the word "attorneys"”
all the way through.

MR. MEDALIE: A counsel has no status. The
sttorney is his dboss.

MR. YOUNGQUIST: It ought to be "attorneys",

MR, MEDALIE: If you are retained as counsel in
a case you are subject to the direction of the attorney,
and 1f you do not 1like his direction then you get out of
the case,

MR, YOUNGQUIST: That 1s true,

THE CHAIRMAN: All those in favor of the motion
say "Aye"

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response.)

THE CHAIRMAN: Carried unanimously.

Are you ready for a motion on 30(d)?

MR, SEASONGOOD: You say you make the report

avallable to agencies having a legitimate interest, and that
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the court can do it without hearing from the defendant.
Ought not he have a chance to say that you ought not to make
1t available, leaving it to the court finally to decide,

but at least give him a chance to say whether it should

be submitted?

MR. MEDALIE: I do not think it works that
way, for various reasons we know: for example, if a man
finally gets out of jail and there is still & period
hanging over him, it may be arranged that he be turned
over to that particular soclety or agency. He ought to
have no say about that.

MR. SEASONGOOD: Suppose you are going to turn
hinover to the income tax section. Ought not he have a
chance to be heard? The court will decide it, but should
not he know whether it is going to be done?

MR, WECHSLER: Some reports were made available
to me three or four years ago by the judges in the
probation service here in General Sessions, and they went
back over five or six years, and it was for the State,
and those individuals I do not think should be consulted
about it, but of course I protected their names. There
was no disclosure of names,

MR. SEASONGOOD: It seems to me it would be
pretty serious to turn things over to all kinds of

agencies the court thinks should be entitled, but the
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court at least should have presented arguments why it
should not be done.

MR, HOLTZOFF: Don't you think you could trust
the judge on that?

MR, SEASONGOOD: No. That would be that they
would come in and say "We would like to have the record
on this fellow, such and such."

MR, GLUECK: Murray, you would over-turn all
the research of the Harvard Law School on things of this
kind, 1f we had to get the consents of 10,000 convicts
on this, As a matter of fact, I can assure you, so far

State
as the,practice is concerned — and I do not claim to know
about Federal — I know of no single instance of abuse
out of permitting consultation by agencies that have a
legitimate interest. Today I would say elther the parole
board, the paximing authority, district attorneys and
occasionally a University research organization which
Rromises to keep the mames anonymous and not to disclose
any information.

MR, BURNS: Or the juvenile courts.

MR, SEASONGOOD: Yes, but the Federal agencles,
there being a million of them, you know how they work. If
there 1s an infraction on one side they turn it over to
somebody else who won't give you a break.

[‘,(,x ‘ x: Yo

MR. HOLTZOFF: There is a previstomin the
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Federal service not to make their reports available to
investigative agencies.

MR, SEASONGOOD: But there is no provision

here.
MR, HOLTZOFF: No, that is an intramural rule.
THE CHAIRMAN: Did you make a motion on 1it¢?
MR. SEASONGOOD: No, there it 1s not applicable.
THE CHAIRMAN: All those in favor of 30(c)

say "Aye”.

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response.)

THE CHAIRMAN: Carried. 30(d). Any suggestions?

MR, GLUECK: I move it be accepted.

MR, HOLTZOFF: I second the motion.

THE CHAIRMAN: All those in favor say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No"

(No response.)

THE CHAIRMANY Carried. 30(e). Any suggestions?

MR. YOUNGQUIST: Do we need the last sentence?

MR, HOLTZOFF: That is, I believe, in the present
appellate rules.

MR, YOUNGQUIST: That does not affect my question

at all,
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MR. ROBINSON: Don't you want the motion or --
MR, WECHSLER: I move its deletion.

MR. HOLTZOFF: Seconded. I think all motions

ought to be determined promptly.

THE CHAIRMAN: The motion is to strike the

sentence beginning on 39 and ending on line 40. A1ll

those in favor say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No".

(No response. )

THE CHAIRMAN: Carried.

The motion now is to adopt 30(e) as amended.
MR, GLUECK: I so move,

THE CHAIRMAN: All those in favor say JAye".
(Chorus of "Ayes".)

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

MR. YOUNGQUIST: I suggest,we speak of the

imposition or execution of sentence may be suspended or a

fine imposed. The sentence includes the imposition of a

fine.

I would suggest that it be made to read "the

imposition or the execution of sentence may be suspended”.

MR, HOLTZOFF: You mean delete the words "or a

fine be imposed™?
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MR. YOUNGQUIST: Yes,

MR. HOLTZOFF: I second the motion.

THE CHAIRMAN: All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Those opposed, "No".

(No response.)

THE CHAIRMAN: Carried.

MR. YOUNGQUIST: 1In the last two lines, wouldn't
it be simpler to say that the entire perioed of probation
shall not exceed five years?

MR. HOLTZOFF: That is better.

MR. CRANE: May I ask a question right there,
for information only?

MR. ROBINSON: Of course you are changing some
statutes, Asron.

MR. HOLTZOFF: But not the meaning of the
statutes. I think your version does not change the
substance.

MR, CRANE: May I ask & question, Mr. Chairman?

THE CHAIRMAN: Yes, Judge Crane.

MR, CRANE: A sentence has been imposed of ten
years and then suspended. What happens to it after five
Years, when the term of probation or any extension shall
not exceed five years?

MR. HOLTZOFF: At the end of the five years,
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under the Federal statutes, the prisoner is no longer on
probation because the Federal statutes prohiblt keeping

& person on probation for more than five years, but the
Federal statute also provides that if at any time during
the maximum period for which he could have been sentenced
he commits any other crime the court may order him re-
arresteqd.

MR. CRANE: I do not understand that. But you
say probation shall not exceéd five years,

MR. HOLTZOFF: Yes.

MR. CRANE: That means he has been out five years.
What happens when the five years is up? Does he go back
and serve the other?

MR. HOLTZOFF: Oh no. The execution of the
sentence has been Suspended, and under the Federal statute
the suspension 1s good for the maximum period for which
he might have been sentenced in the first place.

MR, CRANE: Probation means after five years he
would be brought back?

MR, HOLTZOFF: After the five years he can be
brought back, but he is no longer subject to the supervisor --

MR. DEAN: What can he be brought back for?

MR. GLUECK: For violation of the conditions of
probation.

MR. HOLTZOFF: I think I would rather read you
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the exact statute. It is very short.

MR, DEAN: He could always be brought back if
he commits another crime. I think five years 1s the tops,
a8 I recall it.

MR. HOLTZOFF: Five years is the tops, but
Section 725 provides: "At any time after the probation
perilod, bﬁt within the maximum period for which a defendant
might originally have been sentenced, the court may issue
a warrant and cause the defendant to be arrested and
brought before the court. Thereupon the court may revoke
the probation or the suspension of sentence and may lmpose
any sentence which might originally have been imposed."

MR, CRANE: But then what is the probation?

MR, HOLTZOFF: The probation supervision may
not last more than five years, but the suspension of the
sentence 1s a suspension for the entire period for which
sentence might have been imposed in the first place.

MR. GLUECK: In other words, Judge, you can be
on a suspended sentence without being under probation
supervision.

MR. CRANE: That explains it. That means during
this five years he has to comply with the rules and
regulations of probation. After flve years he 1s free of
that, but in the dlscretion of the judge he may be

sentenced.
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MR. HOLTZOFF: Yes, that 1is right.

MR, CRANE: To you think that is clear? It is
811 right as you explaln it to me, It 1s clear enough.

THE CHAIRMAN: I doubt if anyone not versed
in the intricacles of the Federal probation system reading
this rule will get 1it.

MR. HOLTZOFF: I am afraild not.

THE CHAIRMAN: I think we should strike the
whole rule out.

MR, DEAN: Once having stepped into it I think
we should.

MR. HOLTZOFF: I have another slternative for
that. 1Instead of doing that, "the imposition or execution
of sentence may be suspended and the defendant placed on
probation as provided by Act of Congress,” instead of
inserting the whole probation statute.

MR. LONGSDORF: Yes, that 1s all right.

MR. HOLTZOFF: And omit the last sentence.

MR, ROBINSON: It might be a good idea. An Act
of Congress may include possible legidation that may result
from Judge Parker's committee,

MR, WBCHSLER: Why not say "as provided by law"?

THE CHAIRMAN: And omit the last sentence?

MR, WECHSLER: Yes,

MR. HOLTZOFF: I soc move.
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THE CHAIRMAN: It 1s moved and seconded that
the last sentence be stricken and the words "as provided
by law" be added to the sentence on line 45, All those
in favor say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Those opposed, "No"?

(No response.)

THE CHAIRMAN: So ordered.

MR, SEASONGOOD: Is there any reason why you
put that limitation of withdrawing the plea in it? I had
a case In the Sixth Circult where a man pleaded guilty,
and upon sentence, and after the case had been affirmed
in the Court of Appeals, he was allowed to withdraw his
plea. He said he had been imposed upon, as he testifieq,
by the prosecutor.

MR, ROBINSON: That 1is the present @riminal
Appesls Rules in effect. That is Criminail Appeals Rule 2,
subdivision (4). "A motion to withdraw a ples of gullty
shell be made within ten days after entry of such plea,
and before sentence 1s imposed." Thet is ss amended
in 1938,

MR. WECHSLER: If the plea were involuntary
i1t would be vulnerable on habeas corpus.

MR, MEDALIE: You say the court amended the

rule., What was it before amended?
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MR, ROBINSON: My understanding is -- I do not
have it before me --

MR. MEDALIE: But this wes an amendment, as
you ssy.

THE CHAIRMAN: No, that 1s not 1t, 1s 1t?

MR. HOLTZOFF: I don't think there was any
change in that.

MR, MEDALIE: That is my impression.

MR. ROBINSON: There is an smendment in this
Rule 2 in 1938.

MR. HOLTZOFF: Not on sentence.

MR, ROBINSON: The smendment clause is ststed
right there.

MR, MEDALIE: If it had been previously amended
by the court why cannot the court amendit again on our
recommendation?

MR. HOLTZOFF: The 1938 amendment related to
another provision. This provision is the original provision
as it was., The provision Mr. Robinson read 1s the same as
it was 1n the originsl rules.

MR. MEDALIE: Whatever it is, the fact is the
court 1s open to suggestion on the basis of experience, and
if we call to the court's attention what has just been
called to our attention by Murrsy it may well be they will

agree with this.
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MR, WECHSLER: The question is whether it is
deslrable to provide for withdrawsl of the sentence.

My own feeling is any real abuse would be reached on
habeas corpus, and we ought to leave 1t there.

MR. YOUNGQUIST: I think that. It is golng
very far to say they may withdraw the plea after sentence.

MR. SEASONGOOD: There 1s a reported case. I am
certain of it. I don't remember whether he brought 1t up
on habeas corpus, but they decided he should have been
allowed to withdraw his plea of gulilty in the court of
appeals, and they sent 1t back for that purpose, to allow
him to withdraw his plea.

MR, HOLTZOFF: But doesn't it hold he should
have been allowed to withdraw his plea of gullty before
he wes sentenced? The matter came before the Circuit
Court of Appeals after the sentence, but the Circuit Court
of Appeals held he should have been allowed to withdraw
the plea before he had been sentenced.

MR. CRANE: I do not think you can provide for
everything. You never know what is going to happen in
the future. Now there were three men convicted of an
attempt to commit robbery. The trouble was when they got
near the bank the cashier with the money never showed up,
and they were tried and convicted, and the conviction

affirmed by the Appellate Division. Two of them appesaled.
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The third men did not appeal, and went to Sing Sing for
& very long time. When 1t cape before our court we
reversed 1t, and I wrote the opinion. We reversed on the
ground there was no attempt to commit a crime proved.,

So they were, of course, out. What happened to the man
who had never taken his appeal? You could not allow
that man to stay in jail because there was nothing to do
for him, and nobedy to represent him, so I put in the
opinion that application should be made to the Governor
to act as to this man, and Governor Smith acted at once
and pardoned him. I do not think we should make rules
for all these things. You cennot do it.

THE CHAIRMAN: Is there & motion on?

. MR, SEASONGOOD: I wish the Reporter would look
up that case in the Sixth Circult Court of Appeals. It
is within the last three years,

THE CHAIRMAN: I think we stil1 have to vote
on 30(f). All those in favor of 30(f) as amended say
"Aye®,

(Chorus of "Ayes".)

THE CHAIRMAN: All those opposed say "No".

(Chorus of "Noes".)

THE CHAIRMAN: The motion is carried.

MR. WECHSLER: There is something missing 1Aﬁ‘

Rule 30. What is missing is the judgment part of the
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rule, which 1s entitled "Sentence and Judgment". There
is not anything on the imposition of the judgment or
what the judgment 1s, and there is not the ususl
provision for allowing the defendant to state reasons,
1f any there be, why sentence should not be imposed
upon him. That 1s the traditional point at which the
defendant gets & chance to say what he has to say on his
ownn behalf,

MR. BURNS: You mean after Pleading guilty?

MR. WECHSLER: Yes, after conviction or a plea
of gullty.

MR. ROBINSON: The Supreme Court left that out,
and the question is whether we should recommend what they
left out.

MR. BURNS: Is there any legal significance to
"judgment” as a word of art that requires as to deal with
that specifically?

MR, MEDALIE: You have this: there is a
confusion of words. You say a man is convicted. You say
it because the jury found a verdict of guilty. But he has
not been convicted. There is simply a verdict against him.

THE CHAIRMAN: 1Isn't that the reason their
authority only extended to rules after judgment?

MR. HOLTZOFF: No, after verdict.
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2/22 MR. CRANE: Haven't you got it there in 30 (a)?
3:15

p.m. It says that the judgment shall be signed by the judge
T.3

wvho imposes sentence.

MR. WECHSLER: It does not say what the judgment
is.

MR. DEAN: I think the confusion flows out of
the fact that when the verdict is in the only thing we
have left is Ssentence, and then the judge gets up a
vritten judgment and commitment, which is what we vere
Speaking about, but I would not use the term " judgment".

MR. MEDALIE: That is right. fThe judgment 1is

» & document or court record embodying the verdict or a
Tinding of guilty, ané also deciding what to do with it, -
that 1s, sSuspending sentence, fining, imprisoning, or
death, or all of them.

MR. DEAN: We have one of the forms circulated,
Form 11, where we attempt to get up a form of judgment
'and,commitment. That 1s a written recitation of what
transpired. There should be a written judgment,

THE CHAIRMAN : May we have a motion covering
your point, Mr. Wechsler?

MR. WECHSLER: If I know what the motion should
be, Mr. Chairman, I would unhesitatingly make 1t.

THE CHAIRMAN: Give us the Substance,

MR. CRANE: Rule 30 (a) says the judgment shail
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be signed by the Judge. Do you mean define what the
Judgment 1s?

MR. MEDALIE: Well, there are two kinds of
judgments: One is a judgment of conviction and the other
1s a judgment of acquittal. Each is a judgment. As a
matter of fact, the judgment of acquittal has to be signed
by the judge and entered.

MR. CRANE: It says in 1ines 12 and 13: "Ir
the defendant is found not guilty or is for any reason
entitled to be discharged judgment shaiil bé entered
accordingly."

THE CHAIRMAN: If that is there, the only thing
you need is the provision with respect to the right to be
heard before sentence.

MR. MEDALIE: You think we have sufficiently
defined judgment by the 1last tvo --

MR. HOLTZOFF: Just a minute. It says: 'fThe
Judgment setting forth the sentence shall be signed by the
judge who imposes Sentence and ‘shall be entered by the
clerk." Isn't that enough of a definition?

MR. MEDALIE: A11 right, I am satisfied.

THE CHAIRMAN : Now, the only thing you need is
the provision with respect to the right to be heard before
Sentence.

MR. WECHSLER: Well, maybe 1f that were changed
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to read: "The judgment shall set forth the verdict or
finding and the sentence, 1f any, and shall be signed
by the judge who imposes the sentence and shall be
entered by the clerk," 1t would be better.

MR. McLEILAN: Shall set forth the what?

MR. WECHSLER: The verdict or finding.

MR. McLELLAN: - Would that include a plea of
guilty?

MR. WECHSLER: No.

MR. MEDALIE: That is right. That is not
provided for.

THE CHAIRMAN: Your motion now, Mr. Wechsler,
is what?

MR. WECHSLER: My motion was that there be
included in Rule 30 a definition of a judgment and also
a provision according the defendant a right tb be heard
before sentence 1s imposed.

MR. HOLTZOFF: But don't you think there is
enough of a definition there?

MR. WECHSLER: I am uncertain about that. I
thought the Chairman asked to have the full thing stated.

MR. GLUECK: Herbert, as to the first part you
suggested: "The judgment shall set forth the verdict" -
and what else?

MR. WECHSLER: I sald "the verdict or finding";
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and Judge Mclellan properly pointed out that that would
not cover a plea of guilty.

MR. GLUECK: Wwhat do you have in mind?

MR. WECHSLER: In a case where a jury is walved.
That is the language of the act, verdict or finding to
cover the jury-walved case.

MR. GLUECK: I move that that amendment be
adopted, Mr. Chairman.

MR. McLELIAN: Seconded.

THE CHAIRMAN: May I have it stated again?®

MR. GLUECK: Lilne 10 of section (&) should read --
do you want to state it, Herbert?

MR. WECHSLER: Yes. "The judgment shall set
forth the verdict or finding and the sentence" --

MR. HOLTZOFF: Suppose it is a plea of gullty?

MR. WECHSLER: Well, that 1s Judge McLellan's
point. I have not covered that. I wanted to give you
vhat T had.

THE CHAIRMAN: State 1t, will you,please?

MR. GLUECK: "the verdlct or finding of guilty"?

MR. HOLTZOFF: No; "the verdict or finding".

MR. BURNS: How about "plea of guilty, or
verdict or finding"?

MR. WECHSLER: The other way; "verdict or

finding or plea of guilty".
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MR. MEDALIE: You still haven't got it covered,
because you can have a judgment without a plea. You see,
it is necessary to define "judgment" in full detail so
that you provide for a proper record.

MR. DEAN: It should set forth the plea, we all
agree, whether 1t sets forth anything else or not. It
should also set forth the verdict or finding.

MR. YOUNGQUIST: Why not say, "It shall set
forth the plea, verdict or finding of guilty"?

MR. DEAN: "the plea, verdict or finding".

MR. MEDALIE: You have got three possible
judgments: One is a judgment of gullty; the other is a
judgment of not guilty; and the other 1is simply a judgment
getting rid of the indictment without a finding or judgment
of guilty or innocent.

MR. YOUNGQUIST: That is taken care of in lines
13 and 14.

MR. MEDALIE: You mean "for any reason entitled
to be discharged"?

MR. YOUNGQUIST: Yes.

MR. BURN3: Why doesn't that take care of all of
them?

MR. WECHSLER: That only covers the case where
the defendant is found not gullty.

MR. BURNS: No; here it says: "If the defendant
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is found not guilty or is for any reason entitled to be
discharged judgment shall be entered accordingly."

MR. WECHSLER: How about the case where he is
not entitled to be discharged?

MR. BURNS: That will be taken care of by "plea
or finding".

THE CHAIRMAN: Is that all we really need to
provide for?

MR. WECH3LER: No. We have got to change the
sentence on 1ine 10 to read: "The judgment shall set
forth the verdict, finding or plea of guilty."”

MR. YOUNGQUIST: Will you state that again,
please?

MR. WECHSLER: All right. 'verdict, finding" --

THE CHAIRMAN: Walt. I would 1ike to get that
full sentence.

MR. CRANE: Before you do that, may I just say
a word about that?

THE CHAIRMAN: Pardon me.

MR. CRANE: I was just thinking whether that 1s
broad enough.‘ Have you got all these various defenses
that may be raised? Would a judgment also inctude those?

MR. WECHSLER: Oh, that 1s covered, Judge Crane,
by the second sentence. That is, whenever the defendant

gets off, the end of 1line 12 is broad enough to cover it.
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So we only have to cover the cases where the defendant does
not get off, where a sentence is 1imposed.

THE CHAIRMAN: Now can we get that sentence
stated?

MR. YOUNGQUIST: May I suggest something which
I think would clarify 1t? Could we start out with:

"The judgment of conviction"?

THE CHAIRMAN: Let us get the motion restated
830 we can put the question.

MR. WECHSLER: "The judgment of convictlon shall
set forth the plea, verdict or finding,and sentence, and
shall be signed by the judge who imposes sentence.”

MR. HOLTZOFF: We omitted "who imposes sentence."

MR. WECHSLER: "shall be signed by the judge
and entered by the clerk."”

MR. HOLTZOFF: I think that would do it.

THE CHAIRMAN: Yes. Now do you want to glve us
the other sentence about the right to be heard?

MR. MEDALIE: Wait. 1Is the next one all right?

MR. WECHSLER: Yes.

MR. ROBIN3ON: I believe there is a defect therpe
which Gordon Dean and the rest of us on the Committee on
Forms have corrected in the form of judgment and
commitment. That 18, there has to be an ad judication;

before they ever set forth the conviction itself, there
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must be an adjudicatlon of gullty by the court following
the Imposition of sentence. So I suggest the word

"ad judication" be stated there. That is, "The judgment
of conviction shall set forth the pleﬁ, verdict or
finding of guilty, adjudicatlon of guilty", because until
the court accepts a verdict apd enters up a judgment or
imposes sentence, there 1s no redlily final --

THE CHAIRMAN: But isn't that done by the very
act of entering jgdgment?

MR. ROBINSON: No. That is, when the court
calls the defendant to the béncH or wherever he is placed
for sentencing and says, "The verdict has been returned;

I adjudge you gullty" - then there should be an opportunity
given to state why sentence should not be imposed --

MR. WECHSLER: Mr. Chairman, may I suggest that
this go to the Committee on Style in connection with
including everything that ought to be in the judgment?

THE CHAIRMAN: Yes., You want to put in also
this other thought about the right to speak your piece.

MR. WECHSLER: Yes.

THE CHAIRMAN: May I suggest further that the
whole paragraph should be rearranged 1in chronological
order, because you have got your sentencing in the first [
sentence, and certainly the act of entering the judgment jno/

Should precede that.
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MR. ROBIN3SON: That is right.

MR. McLELLAN: What was that you last said, Mr.
Chairman?

THE CHAIRMAN: I sald to rearrange thls paragraph
so that we have it chronologically.

MR. McLELLAN: What did you say should precede
something else?

THE CHAIRMAN: The act of entering the jdﬁgment.
Wouldn't that come first?

MR. DEAN: The wrlitten judgment usually contalns
& recital of the punishment.

THE CHAIRMAN: I beg your pardon?

MR. DEAN: The written judgment usually contains
& recital of the punishment. But might 1t not be well to
have a separate ssction in Rule 30 called "Judgment" and
made section (g)?

THEZ CHAIRMAN: Leaving the first for'"S8entence?

MR. DEAN: Leaving the firﬁt for "Sentence',
because everything else that we discussed is prejudgment,
really.

MR. CRANE: May I ask one other question which
occurs to me which exists in state practice which is not
here. 1Is it possible now for the judge to sentence
Immediately after the verdict of guilty?

MR. 3ETH: Yes.

!
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MR. CRANE: Some states require that you cannot
do it inside of two days, to glve the defendant a chance
to at least speak to the judge or state anything, 1i1f there
is anything in his favor, regarding the sentence.

MR. YOUNGQUIST: Some are anxious to get the
Sentence imvposed and begin serving the term.

THE CHAIRMAN: Won't this be covered by this
right to a hearing before sentence?

MR. CRANE: No. This says the judge shall
direct sentence at once, in 30 (b).

MR. HOLTZOFF: Of course, Judge, I know that they
do this in many cases. In these run-of-the-mine cases in
the rural courts, where a court sits for a few days, they
generally do not have the interval. They would not have
time for 1it.

MR. MEDALIE: There are so many cases right here
in New York, Food and Drug cases, and other cases, many
of which are only mala prohibita. The district attorney
wants to get through with it, the Government wants to get
through with it; there 1is complete unanimity on it. fThey
do not want delay,

THE CHAIRMAN: I take it then that this will be
divided into two sections, (a) dealing with sentence, and
(b) dealing with judgment, and incorporate a1l these various

suggestions,
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Rule 31 (a).

MR. LONGSDORF: Mr. Chairman, there are five
words at the end of 1line 4, "errors therein at any time."
I think that ought to be clarified.

MR. YOUNGQEBIST: '"at any time" ought to come at
line 2,

MR. LONGSDORF: What kind of errors?

MR. YOUNGQUIST: You hawe got to take it in
two bites. If you put "at any time" at the end of 1ine
2, then you have got your proper order.

I have the same question about errors that Mr.
Longsdorf has.

MR. LONGSDORF:  You can't correct errors of law
after the judgment has passed out of his control.

MR. YOUNGQUIST: I thought (a) was intended to
deal with clerical mistakes., I don't remember how "errors"
got in there; do you?

MR. LONGSDORF: No,

MR. BURNS: I move that the sentence be worded
to end with the word "record" in the fourth 1ine.

THE CHAIRMAN: And the words "at any time" go up
to line 2?

MR. SEASONGOOD: You may be interested to hear
the civil rules. 60 (a). It 1s headed "Clerical Mistakes."

It reads: "Clerical mistakes in judgments, orders, or other
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in place of Rule (a) the civil rule, vhich reads as
follows:

WCLERICAL MISTAKES. Clerical mistakes in
judgments, orders, or other parts of the record and errors
therein arising from oversight or omission may be corrected
by the court at any time of 1ts own initiative or on the
motion of any party and after such notice, if any, as the
court orders.”

Are you ready for the motion?

MR. McLELLAN: Yes.

THE CHAIRMAN: All those in favor say "paye."

(Chorus of "pyes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Unanimously carried.

Are there any suggestions on Rule 31 (b)?

MR. DESSION: One suggestion, Mr. Chairman:

I want to call your attention to the sentence beginning
on line 7, which reads: "phis rule does not 1limit the
power of & court to entertain & motion or proceeding to
modify or vacate a judgment or order.”

Now, as you read this paragraph it sounds 1like
a contradiction in terms. We first lay out a restriction
of six months in which & motion may be made to vacate or

modify & judgment. Then we Sajy: "rhis rules does not
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l1imit the powerp of a court to entertain a motion or
Proceeding to modify or vacate g Jjudgment op order, "
Now, the meaning is clear, T think. 71n the
civil rule g substantially similar proviso was inserted
in the corresponding brovision, mhe burpose of it in the
¢ivil rule was to preserve whatever powers a couypt had by
vay of coram nobis, by vay of inherent power géneraily,

They did not vant to abolish this, ang they either did not

note to thisruie, I proposeqd there what would be g new

pParagraph (c) to this rule, and ir we diqd Something 1ike

MR. DESSION: That is right. Now, I anm not at
all sure which way 1s best, but I think we Shoulg consider

those alternatives.

Seéntence the worgs "on otherp grounds, "
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MR. DESSION: I might adq that the ney Proposai
is, 1 think, about this: 1¢ 8Spells out the kinds of grounds
on which the writ of coranm nobis is 1ssued, ang I think it

g0es a 1ittie beyond Some of them, In some or the decisions

MR, DE3SION: I move that the Proposed new

paragraph (c) be inserted artep (b) there, and ghat the

MR, LONGSDORF: Seconded.
THE CHAIRMAN: Is there any discussion?
MR. SEASONGOOD : Is that motiop to strike out (c)

and substityte (b)?

THE CHAIRMAN: No. fmhe motion 1s to Strike the



1216 SIS
and to insert that beginning at 11ine 16,

MR. HOLTZOFF: 1 would 1ike to ask Mr, Dession
& question about that, You speak of vacating or modifying
& judgment or order on the ground sf duress or fraud,
How can a judgment or orderp be entered by duress? 1 do
not visualize that kind of a S8ituation.

MR. DESSION: Well, I am not thinking so much

the duress,

MR. HOLTZOFF: How would that be? Could you
give me a Suppositious case? I would 1ike to visualize
the type of Situation,

MR. DESSION: Oh, a defendant might be Scared
vhile in custody by being toild wvhat was going to happen
to him if he did not plead gullty.

MR. BURNS: Take, for example, "Murder, Inc. "and
those intimidation cases. fThe duress there was not on
the court,

MR. HOLTZOFF: But it speaks of vacating a
Judgment or order on the ground of duress op fraud, ©The
way it 1s worded One would think the duress wsas Fracticed
on the court., 1 think the language 1s certainly
deceptive,.

MR. DESSION: No, I do not think so. Duress does
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not modify judgnmert . Duress 1gs & ground.

MR. HOLTZOFF: The vacation may be made on the
ground of duress? Duress against whome

MR, YOUNGQUIST: I do not think that ig very
Serious; but 1s 1t intendegq by this new paragraph (c)
to give g név remedy?

MR. DESSION: I do not think so entirely, 7
think, coram nobis, at least, ip sSome jurisdictions, has
been availabie vhere You have hag Some kinds of fraud,

MR. YOUNGQUIsM. May I bursue that g littile
further? My understanding of the Sentence that begins op
line 7 of 31 (b) was that 1t yag intendeg only as a

precautionary statement, that the fact that Judgments

grounds. "
MR. DESSION: Yes,

MR, YOUNGQUTISHT, Now, as T understang 1t, you are

on Something that we have not treated of before?
MR. DESSTION: That is Correct, yes,
MR, HOLTZOFF. I am ineclineg to think that s g

new remedy. 1p other words, the defendant could come in at
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any time, years afterwards, ang say, "Now, I was Induceqd
by misrepresentatian to plead gullty and 1 move to vacate

the judgment. "

MR. WECHSLER: The question 1s NOow pending in

the Suprene Court as to whether the writ of coram nobis

is avatiabie in aversage Prectice,

MR. DESSION: That is right,

It 1s a difficult

question, Now, we can handle thigs in one or two ways:
We cannot attempt to Sketch out just what the error is

in this king of relier -.

MR. BURNS: Excuse me, Don't the words
"pre fudiclal irregularity” glve the court Plenty of scope

to give reilter without Spelling 1t out?

MR. DESSION: It might very well,

MR. HOLTZOFF: 1 like your Proposal of g

Sentence on line 7

88 modifieg by Mr. Youngquist in

Preference to this new rule.

In other words, Preserve

whatever power the court hsas,

MR. YOUNGQUIS™, It does not take anything away,
THE CHAIRMAN:

We have g motion, Shall we

dispose of that? rmhe motion to 8trike the Sentence opn

1ines 7 to 9 ana add, as a pey baragraph (c¢), the language
on page 7 of our note,

All those 1np favor of the motion say "Aye,"
(Chorus of "Ayes, ")
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THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The Chair is in doubt. A11 in
favor of the motion show hands.

(After & show of hands the Chairman announced
the vote to be 8 in favor; 4 opposed.)

THE CHAIRMAN: The motion is carried.

MR. McLELLAN: Does that mean that (c) goes in?

THE CHAIRMAN: (c) goes in.

MR. GLUECK: Does (c) g0 in with duress or fraud?

MR. LONGSDORF: Well, I understand that the
generel powers which the court may now have --

MR. SEASONGOOD: Pardon me, before you go to
that, I would 1ike to take up the first sentence of (b).
I do not understand what that means myself,

THE CHAIRMAN: fThe first Sentence of (b)?

MR. SEASONGOOD: Yes.

THE CHAIRMAN: Yes®

MR. SEASONGOOD: It may have some bearing. It
states: "The court may modify or vacate a fudgment or an
order entered through mistake, inadvertence, Surprise, or
neglect."

Well, whose 1is it? Defendant's? 1f you wiiil
look at the civii rule you will find that 1t reads:

“On motion the court, upon such terms as are
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Just, may relieve a party or his legal representative from
& judgment, order, or proceeding taken a&gainst him through
his mistake, inadvertence, Surprise, or €Xcusable neglect."

It 18 not the court's neglect. Whose neglect
is 1t? 1t c&nnot be the Prosecution.

THE CHAIRMAN: Isn't that provided for?

MR. DEAN: Well, it shouild 8&y whose neglect,
certainly,

MR. HOLTZOFP: T move that we Substitute the
corresponding sentence of the civil ruie for this,

MR. SEASONGOOD: T am not sure that 1t is
appropriate,

MR. YOUNGQUIST: Will you reag 1t again, please?

MR. SEASONGOOD: "MISTAKE; INADVERTENCE ;
SURPRISE: EXCUSABLE NEGLECT. on motion the court, upon
Such terms as are Just, m&y relieve a party or his legal
representative from s judgment, order, or Proceeding taken
against him through his mistake, inadvertence, Surprise,
Or excusable neglect."

MR, YOUNGQUIST: Well, you would not want

Just", 1 would not Suppose, nor would you want a reference
to a 1egai representative, Otherwise I think 1t fits the

case.

THE CHAIRMAN: Do you want to rereag that in the
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form in which you recommend it?

MR. SEASONGOOD: T do not recommend 1t.

MR. YOUONGQUIST: I am more reckless than
Murray. 7T wiii make this motion, Mr. Chairman, that we
substitute the following for the first sentence in 31 (b):

"On motion the court may relieve a defendant
from a Jjudgment, order, or Preoceeding taken against him
through his mistake, inadvertence, Surprise, or excusable
neglect."

MR. ROBINSON: Why don't you go ahead, aaron?
Do you think the rest of 1t 1is inappropriate too? We
adopted (a), you See, or the Committee did. How far do
you went to go with (b) of the civil rule?

MR. WECHSLER: What sort of thing woumn that
cover in a criminal case?

MR. DEAN: fThat is what I am trying to figure
out.

MR. HOLTZOFF: I think s Judgment on g bail bongd.

MR. DEAN: Suppose you have a Judgment of
acquittal --

MR. YOUNGQUIST: T sald "a defendant".

MR. DEAN: You corrected it, yes,

MR. WECHSLER: Suppose the defendant hag a
defense that he faiileq to interpose?

MR. BURNS: Inadvertently; but through neglect it
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was not excusable.

MR. MEDALIE: Well, that 1is not covereqd by
coram nobis, is 1t9

THE CHAIRMAN : Just a minute, Does your motion
stop at that point, Mp. Youngquist?

MR. YOUNGQUIST: Yes,

THE CHAIRMAN: You have heard the motion to
Substitute the language from Civii Rule 60 (b), rirst |
Sentence, in place of the first Sentence of the Present
31 (b) of our draft,

All those in favop of the motion say "Aye, "

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN : Unanimously carried,

Now, where gdo we move from there?

MR. WAITE. In 1ine 9, Mr. Chairman, the sentence
beginning with the last letter there - "A motion prescribed
by this ruile does not affect the finality of o judgment
or suspend its operation."

Now, T cannot fing ény motions that are
prescribed by this rule. T wonder if that yas meant to
be "permittea",

MR. HOLTZOFF; Yes, that shouig have been

"permitted”.
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MR. DEAN: Aaron, what you have just read -

does that start out "On motion"o

MR. YOUNGQUIST: 1 think so, yes.

MR. MEDALIE: Mr, Chairman, will someone tell

me how you enter a motion through Surprise?

MR. WECHSLER: A judgment.

MR. MEDALIE: Well, how do you enter an order

or & judgment through Surprise? 7T do not get that, 7 am

having an ayry1 lot of troubile with this becayse this 1s

the one thing in a11 the rules 1 go not visuaiize, It
Sounds to me like a 10t of werds, and 1 cannot follow it.

s Or because
the lawyer was g fool? I3 that the sort of thing that

might be covered by 1t?

MR. DEAN: Conceivably,

éxcept we have Provideqd
for lawyers and everything eilse.

THE CHAIRMAN: May 1 Suggest in 1ine 10 that the

might well pe Supplanted by the worg

"under"? It would reag "

& motion under this rule"
MR, ROBINSON: Yes,
THE CHAIRMAN:

That is accepted by the Reporter,
unless there is an objection.

Are you ready for the question on the Section?

s ] 7
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MR. MEDALIE: Mp. Chairman, I am not ready, and
I want to state - this is a complete confession of
ignorance - 1 4o not know what you are talking about,.
I still cannot visualize this business.

MR. HOLTZOFF: T think Mr, Dession did some
work on this,

MR. MEDALIE: Di4d you?

MR. DESSION: And not on that particulap Section.

MR. WECHSLER: Mp. Chairman, 1t occurs to me
that George Dession's alternate (c), which yas adopted by
the Committee, meets everything that might concelivably
ccme under (b); and therefore, 1f the motion is in order,
I move to strike (b) and to Substitute therefor what
George had as (c) ang what the Committee has previously
accepted as (¢).

MR. BURNS: Don't you put any time 1imits in (¢)?

MR. WECHSLER: That 1s a separate qQuestion.

MR. YOUNGQUIST: There is a time 1imit in (c),
but are we not to but a time 1imit in (b)?

MR. WECHSLER: T suggested the elimination of (b).

MR. YOUNGQUIST: Entirely?

MR. WECHSLER: Yes, on the theory that it had no
application.

MR. HOLTZOFF: I wonder if Jou are right about

that. (¢) 1s 1imited to duress, fraud, or pre judicial
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1rregularity.

MR. WECHSLER: Nobody has been able to think orf
& thing to which (b) might apply.

MR. HOLTZOFF. Yes, I can think of an unusyal

MR. WECHSLER: That would not eéven be covered,

MR. DEAN: fThat is a civi1 Proceeding,

MR. HOLTZOFF: That is right,

MR. YOUNGQUIST: T think 1t woulg clarify it,
perhaps, 1f we preag the rest or civig Rule 60 (b). The
first sentence is the one we adopteq: "on motion the
court may relieve & defendant from a judgment, order, or
Proceeding taken against him through his mistake,
Inadvertence, surprise, op €Xcusable negilect. "

The civil ryle then continyes a8s follows:

"Phe motion shall be made within a reasonable time, but
in no case éxceeding six months afterp such Judgment, order,
Or proceeding was taken,"

That is substantially the 1last Sentence of our
present (b). mhen 1+ g0es on: "A motion under this
Subdivision dees not affect the finality of a Judgment op
suspend its Oberation.” twhat 1g the sentence beginning on
l1ine 9 of our present (b),

Then the civii rule continues as follows: ‘''mnig
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have it is what we intended to make 1t; there may be

has Suggested,

MR. WECHSLER: Isn't the civil rule, Aaron,
designed to deal Primarily with default Judgments?

MR. YOUNGQUIST: With what9

MR. WECHSLER: Defauit Judgments .

MR, YOUNGQUIST: Oh, no. Mistake, 1nadvertence,
Surprise, or €Xxcusabie neglect,

MR. WECHSLER . No; but isn't the e€vil they were
Sshooting at defaults, default Judgments eéntered --

MR, YOUNGQUIST. That would be Included, of
course, but certainly not limited ¢o that,

MR. BURNS: You are talking, 1¢ Seems to me,
about g Situation where the error, or mistake, opr the
inadvertence, Or surprise, was Such that the defendant
S8hould be relieved from it, ang that he 8180 be relieved
from any sentence that has been imposeq, Otherwise 7T See

no point to t¢. If 1t is Just correcting minop errors in
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judgment, it seems to me we take care of that in another
rule. So you have to assume that this goes right to the
Very guts of the 1ssue, - the Government against Y.
Now, 1f so, why do we neeqd anything except (e¢), which takes
care of it by a genera; clause - "pre judictal irregularity"s
I think all we have to do 1s to adq g time 1imit to (e).

MR. YOUNGQUIST: What 1is Pre judiciai
;rregularity?

MR. BURNS: That 1s for the court to decige.

MR. DEAN: Anything you can get in 1n g motion
for a new trial, mhe court may grant g néw trial to the -

defendant whenever required in the intérest of justice,

MR. WECHSLER: Doesn't that have a time limit?
MR. DESSION: Yes, a Very short one, We have
got two problems here, T think., mhe one that George raises -
that 1s, 1s this language in the first sentence of (b)
&pplicable in criminal cases? fThe Second probienm is,
what kind of relief do we want to give with no time limit?
MR, YOUNGQUIST: We d1d make Provision in some
rule - we have not come to 1t yet --
MR. WECHSLER : Newly discovered evidence?
MR, YOUNGQUIST: That was i¢, That that may be

raised at any time, Now, are we going to extend that to
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everything that might be called a prejudicial irregularity?

MR. BURNS: Isn't there Some limitation on 1t?
Do we record it down through the corridors of time?

MR. DESSION: So far as the writ of coranm nobis
has been used in the state courts and possibly in the
Federal courts, there is no time 1imit, Now, just what
that covers in Federal practice is not clear today,

MR. DEAN: It 1s the only remedy you hagd left,
though, 1isn't 1t2

MR. DESSION: That 1s right. I think that 1is
the only one.

MR. BURNS: T wonder 1f that should not be left
to the pardoning power, It seems to me very undesirable
to have the’court retain the Dower, years afterp the
Witnesses may have died, to litigate the i1ssue of even
pre judicial erprop in the triai.

MR. WECHSLER: The dlfficulty, Judge, 1is that
the pPardoning authority cannot grant a new trial; ang 1r
this were broperly worded it would be possible to grant a

new trial. I should 1ike to see (c¢) when we come to (c¢)

avert gross miscarriages of Justice; some general
qualification of Some sort, Then, 1t seenms to me, 1t
would be the e8cape valve that Jyou need and have not had

traditionally; and the writ of coram nobis has always been



resurrected to try and Provide for the usual complicateqd
litigation when that attempt 1s made .

MR. BURNS: Why'complicate that very important
issue of policy with phases drawn from the civii rules,
with inadvertence, Surprise?

MR. WECHSLER: Well, T am 8aying that we get
our real probilem when we start working on (c).

MR. McLELLAN: 1f Jou could get rig of (b) ang
(c¢) both, 1t would be nice,

MR. DEAN: Would it cieap the deck 1f ye knocked
out both? 1r 80, I so move.

MR. BURNS: T Second 1,

THE CHAIRMAN. The motion now, after g thorougﬁ»
debate, 1s tqo Strike out 31 (b). A11 those 1n favor of /
the motion say "Aye," /

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "yo."

(Chorus of "Noes. ")

THE CHAIRMAN: The motion 1s carried, 7

I assume noy the motion 1s to reconsider 31 (¢)./

MR. WECHSLER. That 1s, the ney 31 (c)e2

THE CHAIRMAN: The new 31 (ec).

MR. HOLTZOFF . You were goling to Propose g
limitation,

MR, WECHSLER I move that it pe reconsidered,
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MR. YOUNGQUIST: T S8econd the motion.

THE CHAIRMAN: 4711 those in favop say "Aye."

(Chorus of ”Ayes.")

THE CHAIRMAN: Opposed, "yo."

(No response, )

THE CHAIRMAN: The motion is carried,

Now, do we have g new 31 (¢)9

MR. WECHSLER: I move, Mp, Chairman,

an amendment
to 31 (¢) as Proposed by mp. Dession,

as follows:

assert the ground." That 1s the Present language.

to add these words: '"and shaiz only be granted

to avert
gross miscarriage of Justice.”

MR. MEDALIE: Any miscarriage of Justice 1g gross,
I do not think there are gradations,

MR, HOLTZOFF: 1 Wwill agree with that, Leave
out the worg "

gross',

MR. HOLTZOFF.: Not necessarily, mhe result may
not have been,

MR. GLUECK. How about !

'clear miscarriage or
Justice’?
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THE CHAIRMAN: 1 think ”miscarriage of justice"
would be just as good,

MR. WAITE: As the rule Stands, does it mean
that the court, before it grants the ney trial, must find

that there was fraud, or that 1t shaij grant the new

Justice?

MR. HOLTZOFp: No.

MR. WAITE: That 1s 8olng to makes quite s
difference.

MR. WECHSLER. Of course, T do not mean that ig
S8hould be done on motion, merely on motion,

MR. WAITE: I am just wondering what it does
mean, T ap berturbed aboyt that, trying to make up my
own mind,

THE CHAIRMAN: There 1igs nothing in this rule

about a ney triail,

MR, SEASONGOOD : That comes later 1in (a).

MR. WAITE. "may vacate Or modify the Judgment, "
I assume that would amount to Perhaps granting a ney trial,

THE CHAIRMAN : I do not See 1t,
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can you impose? Something about a Speedy trial? Afterp
811, the question is guilt op innocence.

MR. YOUNGQUIST: I think what you are doing is
8aying that if there 1s a prejudiciail irregularity which
the particular Judge may think to be such, the defendant
may come in after his conviction, after the affirmance
by the circutt court of appeals, and before the Supreme
Court, and move to vacate the Judgment under which he was

Sentenced, leaving 1t open for alil time; ang you are not

application of that rule, 71t Ww1ll just make a big mess.
MR. WECHSLER: Mr. Chairman, may I ask Mrp.
Dession another question?
THE CHAIRMAN: Yes.

MR. WECHSLER: How would 1t be in your view,

new trial based on newly-discovered evidence. Now, Suppose
you add to that "based op the grounds of frayg or duress" .
and I am not supe about other Prejudicial 1Pregular1ty,
but let us just take fraug or duress - wouldn't that get
what you want?

MR. DESSION: 71 think 1t wou1ld.

MR. WECHSLER: In that way you hit the issue or
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principle, at least, by posing the question as to whether
motion for a new trial on the ground of fraud or duress
should not be available without a time limit.

MR. SEASONGOOD: Doesn't a man know he has been
duressed within three days after he has been convicted?

MR. WECHSLER: But he may not know anything to
do anything about it.

THE CHAIRMAN: The suggestion is that we lay
this new section (c), which now, after the elimination of
(b), I suppose, would be labeled (b), on the table for a
few minutes until we have disposed of the rest of this
rule; and if there is no objection, that will be done.

Now, may we go on to Rule 31 (c) beginning on
line 167

MR. WECHSLER: But 31 (b) as it stood is out;

e

A
3

is that right? g
THE CHAIRMAN: That 1s right. 31 (c), as it nov
stands, beginning on 1ine 16: Are there any suggestions?;

MR. HOLTZOFF: I move its adoption.

MR. YOUNGQUIST: I have a couple of suggestions
the?e by the form of the second sentence, beginning on
line 17. I think it would be better to have 1t read:

“The court may, without regard to whether the
term of court at which the Sentence was imposed has

explred, reduce & sentence upon motion made within 60 days
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after sentence,” and so forth. That is just a
transposition of words.

On 1ine 23 I would suggest the use of the
phrase “the entry" in place of "receipt”. That would be
the entry of the order of the Supreme Court. I do not
know who receives the order.

MR. HOLTZOFF: Because the order is entered in
the office of the Clerk of the Supreme Court, this refers
to the receipt of the order in the office of the clerk of
the circuit cfurt of appeals; because, you see, after the
order is entered in the Supreme Court denying certiorari,
a copy 1s sent to the office of the clerk of the C.C.A.

MR. SEASONGOOD: How long 1s 1t after the entry
of the order that the court of appeals receives it?

MR. HOLTZOFF: It may take a 1little time.

MR, SEASONGOOD: A few days?

MR. HOLTZOFF: I imagine.

MR. SEASONGOOD: You have got a definite date
of entry. Wwhy leave 1t to the uncertainty of the date of
the receipt to begin the running of the 60-day period?

MR. HOLTZ0FF: Well, I have no objectlon to it.

THE CHAIRMAN: Well, with that change in lines
18 and 19, are you ready for the motion?

MR. DEAN: Yes.

THE CHAIRMAN: A1l those in favor of 31 (c)
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say "Aye",
(Chorus of "Ayes.™")
L CHAIRMAN: Opposed, "No.,"
(No response,)
THE CHAIRMAN® Unanlmously carried. 31 (&),
MR. TONGSUORF: Mre. Chelrman, there 1s a line
In there about which I would 11ike to have some infrrmation.
The provision there seems novel to me, Beginning at line
26, "If trial was by the court without a jury the court
may vacate the juigment If entered, take additional
testimony, and direct the entry of a new judgment."

If the delfencant has waived rial by jury, and
has nad a trial by tﬂe court, does hils consent go so far
thet he agrees to have the Jjudgment set aside and sd !tional
t2stimony taken without going into that which was taken
before? Toes he agree to that?

IR, HOLTZOFTF: This means this: Sunpose he
moves for a new trial after he has been tried without a
Jury, the court instead of granting a new trial entirely,
may épen upthbe judgment and take acdditional testimony.

MR. LONGSIORF: Cn a fragment of the general

NR. HOLTZCF#F: Yem
MR. TONGSDORF: I Jjust wanted to know, That is

the point,
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THE CHAIRMAN: Are there any further questions
about 31 (d)? If not, all those in favor of 31 (a) say
"Aye."

(Chorus of "Ayes.")

MR. WAITE: Just & moment. I have & question.
As I read it, a motion for a new trial based on the ground
of newly-discovered evidence can be brought up ten years
after the judgment?

MR. HOLTZOFF: That is right.

MR. WAITE: I am opposed to it. I think there

Sshould be a time 1imit there such as there is in many

states.
MR. WECHSLER: Are we voting on (d) now?
MR. HOLTZOFF: Yes, (d).
MR. BURNS: Without, however, touching your
point.

MR. HOLTZOFF: I move its adoption.

MR. LONGSDORF: Seconded.

MR. YOUNGQUIST: Are we on (d)?

THE CHAIRMAN: Yes,

MR. YOUNGQUIST: What is the meaning of the
phraese in 1line 38, "made at any time" in view of the fact
that we have the same language in line 352

MR. HOLTZOFF: I do not think you need "made

at any time" in 1ine 38. Tt is redundant.
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MR. WECHSLER: Could you have a period after

"remand"?

MR. DEAN: Yes.

MR. SETH: Doesn't that in 1line 38 reldteto the
remand rather than to the making of the motion?

MR. ROBINSON: That is right.

MR. HOLTZOFF: Well --

MR. ROBINSON: Pardon me, Alex, may I read the
Criminal Appeals Rules, Rule 2?

MR. HOLTZOFF: Yes.

MR. ROBINSON: Rule 2, paragraph (3) reads as
follows:

"Except in capital cases a motion for a new
trial solely upon the ground of newly-discovered evidence
may be made within 60 days after final judgment without
regard to the expiration of the term at which judgment
wvas rendered unless an appeal has been taken, and in that
event the trial court mey entertain the motion only on
remand of the case by the appellate court for that
purpose, and such remand may be made &t any time before
final judgment. 1In capital cases a motion may be made
at any time before execution of the judgment."

MR. LONGSDORF: That 18 just the point. Remand
for that purpose.

MR. HOLTZOFF: I think we have improved this
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when we say "remand of the case." It is clear it must
be remand for that purpose.

MR. LONGSDORF: But suppose you remand the case
without limitation of the purpose, and then the court
hears the motion and refuses it -- where does that leave
you?

THE CHAIRMAN: May I ask why we need that clause
in with reference to the term of court?

MR. SEASONGOOD: We do not. We have abolished
that, I think.

THE CHAIRMAN: If you are going to have no
term, and the time 1s indefinite, shouldn't that come out?

MR. DEAN: I think so.

MR. HOLTZOFF: I would 1ike it emphasized that
the judgment --

THE CHAIRMAN: Wait a minute. I think that
serves the purpose. With that out the sentence would ghen
read:

"A moticn for & new trial based soley upon the
ground of newly discovered evidence may be made at eny
time before or after final judgment, but if an appeal 1s
pending the court may grant the motion only on remand of
the case."

MR. WECHSLER: That accompiishes one purpose of

the present s=ppeal rule, hut not the other. The cther
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purpcse i1s that if you want to make such a motion whiile

the case i1s on appeal, you have got to make a motion to

the appellate court to remand the case to the trial court
for that purpose. And the cbject, I think, 1s to prevent

a defendant from gembling on what the appellate court

will do, holding his motion for & new trial until he gets
an adjudication on the ilaw.

MR. HOLTZOFF: But doesn't this do 1t? It
says, "on remend of the case."

MR. WECHSLER: You would have to say,%1f an

court
appeal was pending the trial Aould entertein the motion
only on remand of the case for that purpose.®

MR. McLELIAN: That {is quite & change from
granting 1t, isn't it?

MR. HOLTZOFF: Yes,

MR. McLELIAN: There would not be anything about
remanding 1it, Mrp. Wechsler, until the motion had been
filed, and there was some irdication 1t was geing to be
granted,

MR. BURNS: Under this rule, Herbert, 1s it true
that he could stii1i gamtle by withholding the filing of
his motion until after the mandate?

MR. WECHSLER: I guess the abolishing of the

time 1imit sbolishes the reascn for the other rule,

THE CHAIRMAN: A11 right. Then, gentlemen, the
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sentence would read, would it not:

"A motion for & new triai based solely upon the
ground of newly dilscovered evidence may be made at any
time before or after final judgment, but if an apreal is
pending the court may entertsin the mction only on remand
of the case"?

MR. WECHSLER: Yes.

MR. McLELIAN: I do not know gbout that. Do
you want to have every defendant in a position whereby,
upon the mere filing of & motion for & new trial based on
the ground of newly discovered evidence, he may get a

remand of the case in the circult court?
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ty They won't give it to him unless they ape

4,15

Fe 22, satisfied he has Something pProper, but why not 1let the
judge entertain the motion? Perhaps he woulg not have

anything to Say, but if the 8ituation were Such that he
might say fomething about it, then so hold; then have
the case remanded, Did you ever hear of a case on
appeal remanded just because a bérson files that kind of
motion?

MR. LONGSDORF: Judge MeLellan, am I not right
in my present belief that the old practice was not to
remand when a motion of that kind was made but merely
to grant leave to entertain it9 That kept the appeal
oven 1if the motion was denied,

MR. McLELLAN: Yes, but I feel rather Strongly
that you don't want cases sent back from the avpellate
ecourt every time Someone files g motion. Let the court
below point out there is Something to the motion and
Indicate enough so a remand would follow, Why not
leave the word "grant"?

THE CHAIRMAN s How would you word that sentence?

MR. WECHSLER: Change "entertain" back to
"grant", and then s footnote on this will have to explain
the intricacies of the practice,

MR. HOLTZOFF: I move the adoption of (d),

Mr. Chairman, as modified,.
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TH? CHAIRMAN . All those in favop of the motion,
of adopting (d) as modified, say "aye "

(Chorus of "Ayes.")

THE CHAIRMAN : Opposed,

(One "No.")

THE CHAIRMAN : Carried with one dissenting vote,

Rule 31 (e),

MR, BURNS: Should we now consider the Suggestion
of Mr. Wechsler that the motion as a basis for a new trial
be extended to duress, and fraud, and other Dre judicial
irregularities, indicated in the alternative?

THE CHAIRMAN: That comes in affter this,

MR. WECHSLER: I can State it in the form of
& motion, It involves --

THE CHAIRMAN: First we want to get the order,

MR. WECHSLER: It involves the revision of (a),
and the revision would be as follows, on 1line 30 instead
of saying, "on grounds othep than newly discovered evidence,"
you say, "on grounds othep than those specified in
paragraph (e) of this rule”,

I state that only so as to indicate the drafting,

Then paragraph (e) would begin on line 33,
in other words, "A motinn for a new trial", then, would be
& separate paragraph, and it would read as follows, "4

motion for a new trial based solely uvnon the ground of
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newly discovered evidence or upon the ground of fraud,
duress, or other gross impropriety, may be made at any
time." I think that is at least sufflcient on that
to pose the question of principle that we want to consider,

MR, BOBINSON: That would not include coram
nobis,

MR. WECHSLER: I think that is coram nobis.

MR. ROBINSON: No. As I understand coram
nobis, coram nobis 1is fundamentally a relief. Coram
nobls 1is granted where judgment has been entered by
the court under circumstances wniech, if they nhad been
correctly understood or known by the ecourt, would have
caused the court not to have entered the judgment.,
I think tnat is all that coram nobis amounts t5. I
am not sure that is not included in the languaze you
suggested. It would not be "fraud, duress, or other
gross impropriety",

MR. WECHSLER: Coram nobis is broader than
"fraud, duress or gross lmpropriety".

MR. HOLTZOFF: I think it is the other WaY .

MR, ROBINSON: That 1s right, it 1s the other

MR, WECASLFER: You mean it 1is narrower?
MR, ROBINSON: Yes. Would any court enter

N

judgment if it believed there had been fraud, Jurcss or
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gross impropriety?

MR, HOLTZOFF: But supposc after julgment,
five years later, somebody claims there was fraud, duress
or gross imoropriety at the time the juigment was entered?

MR, WECHSLER: But he said coram nobis would
ralse any matters that would have led the juige not to
enter judgmen% in the first place. I say no julge should
enter judgment in the face of fraud, duress or gross
impropriety, and that seems to me to be enough to get,
maybe too much, as a matter of fact, but it 1s clear
enough.

MR. ROBINSON: This would not cover the common
instances of coram nobis,

Mﬁ. OF AN 3 What would it cover?

MR, ROBINSON:; For example, suppose it is
dilscovered the defendant was during the trial utterly
incapacitated mentally, without information or any
knowledge of that whatever until after the convietion?
Maybe they found he was intoxicated or otherwise mentally
incapacitated,

MR, HOLTZOFF: Would that be gross impropriety?

MR. LONGSDORF: That would be an error of
fact,

MR, ROBINSON: That would be & situation which

would have led the court not to have conducted the trial
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leading up to the judgment, but it would not have been
duress, fraud or gross impropriety in any sense of the
words that I am acquainted with,

MR, WECHSLER: I think you probably have me
there,

MR. DEAN: It would ngt be covered by the ordinary
motion for neﬁ trial,

MR, ROBINSON: I think the court would hold
that was vulnerable; no woluntary participation of the
defendant.

MR, DESSION: Would this help? The grounds
are as Jim states them. Under the statute you find the
scope of this is the non-observance of some coniition
of the criminal trial, which the court presumes to have
been carried out, the non-observance of which would
induce it to stay its hand. And then, in the cases,
you find a distinction drawn between insubstantial
irregularities and prejudicial irregularities,

MR. BURNS: We are going to get the last
word on that pretty soon, aren't we? There are
cases pending.

MR, WECHSLER: There are cases,

MR. BURN3: It seems to me the real objection
to Mr. Wechsler's proposal is that you present a new

3 + .
basis for action by every convict serving a life sentence;
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and if it is desirable to end controversies 1n the

civil side of the law, it 1s certainly desirable to

end controversies on the criminal siie,. And it is not
as though people were without remedles, because more

and more the pardoning and parole functioning authorities
step into those situations where there has been a
miscarriage of justice.

I think you go very far, and I am not in favor
of that, when you extend the opportunity for motilons for
new trial on newly discovered evidence without any
limitation. So for that reason, that this 1is just
extreme and is not warranted by any showing of great
abuses in the administration of criminal justice,

I am against 1it,

MR. WECHSLER: My point of view on the other
side, Judge Burns, 1is this: I think that under the
standard law of habeas corpus which I studied, I might
say, as much as anybody, that you now have reached the
point where judgment is vulnerable on habeas corpus
for these grounds at least and probably for more.

MR, [dOLTZOFF: On habeas corpus you Lry the
judge, the trial juige, instead of the defendant. That
is what we really do now.

MR, WECHSLER: You cannot award a new trial

on habeas corpus, and I really think the law has moved
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to a difficult state by reason of the passion to hold
a remedy open, and I think this would take the straln
off habeas corpus and would give 1t to you in a more
regular way without anything changing.
- I am not sure that even in my motion I would
like to see the word "impropriety" changed to "{rregularity”.
I am worried about that,
Do you think that would be better, George?
MR. DESSION: I do not have any great conviction
about this yet. I am still worrying about 1it.
MR. SETH: Wouldn't error be better?
THT CAAIRMAN: Gentlemen, we have been an hour
and a half on this rule,
MR. WECHSLER: I think for the purposes of the
motion, Mr. Chairman, I will let it stand as "imprepriety".
TH" CHAIRMAN: I am, frankly, a 1ittle bit lost,
@)1is adopted; (B) is stricken; (c) stands; (d) was
passed., M
MR, MEDALIE: Except that he wants to split
(d) by putting in (e) at the beginning of line 33,
which requires a change on line 30.
T4% CHAIRMAN: Now may we have Mr. Wechsler's
motion agein, so we will all get it and then I will mt
the question?

MR. WECHSLER: Shall I state 1it?



dn8 Sy

TH? CHAIRMAN: Will you, please?

MR. WECHSLER: The motion is, on line 30,
strike out the words “newly discovered evidence'" at the
end of the line and substitute "those specified in
paragraph (e) of this rule', so that the whole line
will read, "based solely on grounds other than those
specified in paragraph (e) of this rule'.

THE CHAIRMAN: (e) is new?

MR. WECHSLER: (e) 1s the new (e).

TH® CHAIRMAN: You are goning to make these
separate paragraphs, 1s that 1t?

MR. WECHSLER: Yes. And (d) after the word
Yperiod" on line 33, Then (e) begins at that point,
and it reads, "A motion for new trial based solely
on the ground of newly discovered evidence', and now
I put in the new matter, "or upon the ground of fraud,
duress or other gross impropriety". Everythinz else
remains the same.

MR. LONGSDORF: Do you want the word "solely"
when you have those other ltems?

MR. WECHSLER: I guess the word "solely" should
go out, "A motion for & new trial based upon the ground
of newly discovered evidence or upon the ground of fraud,

duress or other gross imoropriety" - I guess I do not have

to repeat "upon the ground" either, as Mr. Seth says.
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MR. LONGSDORF: I think you will have to keep
"golely" in there somewhere in order to exclude tne
possibility that motions will be offered based on newly
discovered evidence and also on some of the conventional
grounds for new trial,

MR. HOLTZOFF: Yes.

MR. DEAN: The other grounds are up above,
you see.

MR. WECHSLER: I do not think you need "solély".
I think it gets it to say that "A motlon for a new trial
based on the ground of newly discovered evidence, fraud,
duress or other gross impropriety may be made at any time,"

MR. LONGSDORF: Maybe you are right about that.

THE CHAIRMAN: Gentlemen, you have heard the
motion. A1l those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed?

(No response,)

THE CHAIRMAN: The motion 1is carried.

MR. YOUNGQUIST: May I have that motion, Mr.,
Chairman? I was out, answering a telephone call.

THE CHAIRMAN: The motion is to strike the
words "newly discovered evidence" on line 30 and substitute

at that place the special grounds alleged in line3l in

old (4).
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¥R. VOUNGQUICST: Oh, yes.

Y CHalTLal:  And then to hegin a new
paragraph at 1ine 32.

MR. YOUNGQUIGT: Yes, T have that,

THT CHAIRMAN: And then to stuike out, beginning
at line 34, the word Mgolely” =nd inserting on line 34,
aftcr the word "evidence" these new grouncs from 1lines
33 and 34,

MR. DLEAN: Mre. Chairman, I move we lay it on
the table until the 3upreme Court opinion comss 4N De

MR, TOMISDORF: That is a pretty gnod 1ldea.

Tl CHAIRWMAN+ I do not see how we CA&n ¢o thate.
I have walted for a Supreme Court opinion now elsven

-

months, and I am anxious to heve all these rules out of
my system hefore very longe.

M. CETH: On the theory, &ordon, that 1f the
court holds that coram nobls 1s avallsble, you would not
want to tackle 1t.

MR. LEAN: I would like to see that fleld
explored by the court, as an indication of whether they
would entertailn such a rule. I think your present rule
15 too bread and I have to vote against 1t, But I
Go not feel satisfled we have completely explored thils
fi21d of highly prejuciclal error, wirich cccurs later

on, which I do not 1like to leave entirely outb,
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THE CHAIRMAN: Can't we provide for modifying
that rule if the court says 1t is available?

MR. DEAN: Perhaps so.

MR. LONGSDORF: You can make sure when the Bar
gets hold of these nrinted preliminary rules, if the
Supreme Court has ruled, with respect to coram nobis,
something that clashes with it, they will follow the
Supreme Court.

MR. DEAN: That is true.

MR. HOLTZOFF: I am sfraid if we adopt & rule
we are going to horrify the Bar.

MR. YOUNGQUIST: I am horrified already.

MR, WECHSLER: Do you think it goes beyond
the newly revived and elaborated habeas corpus of the
last three years?

MR. HOLTZOFF: I am not sure that it does, but
I think that has horrified the Bar too.

MR. WECHSL®ER: That has horrified the Bar but
the Supreme Court has done that.

MR. SEASONGOOD: 1Isn't there an implication
in this that it is only the Government that could do
1t? Isn't there an implication that only the Government
could be guilty of fraud, duress or gross impropriety?

MR. WECHSLER: Surely.

MR. DEAN: Or the eourt.
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MR. SEASONGOOD: Yes, or the court, It is &
very serious accusation, made by putting it in.

MR. WECHSLER: Not this government but some
government in time Lo come.

THE CHAIRMAN: You have the guestion. All those
in favor of the motion say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: Well, you made a lot of noise,
put I do not think that covers it. We will have & show
of hands.

(After a show of hands the Chairman announced
the vote to be 5 in favor; 7 opposed .)

THAE CHAIRMAN: Some people were not voting.

Let us try it again. A1l those in favor of this motion
show hands.

MR. LONGSDORF: I don't know what the motion 1is,
so I don't want to vote.

THE CHAIRMAN: Do you want me to revsat 1t?

MR. LONGSDORF: I hate to ask you for 1t, but
I don't know what 1t 1is.

TR CHAIRMAN: I am perfectly willing to do it.
The motion is to strike out the word "solely" on line 30,

end after the words "newly discovered evidence" -~
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MR. HOLTZOFF: stpike out '"newly discovered

evidence".

THE CHAIRMAN: Pardon me, you are right. Strike
out "newly discovered evidence" on line 30 and insert
in place thereof --

MR. HOLTZOFF: "those specified in paragraph
(e) of this rule".

Tq% CHAIRMAN: "those specified in paragraph
(e) of this rule", which are those cited now on page
7, and making a paragraph at the enl of the sentence
on line 33, and then to strike the word "solely" on
3l4, and to insert after the word "evyidence" ‘“and those" -~

MR. HOLTZOFF: ‘“or fraud, duress or other
gross impropriety".

THE CHAIRMAN: "or prejudicial irregularity",
wasn't 1t?

MR. WECHSILER: No, I changed that.

THE CHAIRMAN: "op other gross irregularity”.

MR. HOLTZOFF: "impropriety".

THE CHAIRMAN: "{mpropriety". That is the
motion.,

A1l those in favor show their hands.

(After a show of hands the Chairman announced
the vote to be 7 in favor; 8 opposed.)

THdE CHAIRMAN: The motion 1s lost.
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Now where are we?

MR. HOLTZOFF: 1 think we are ready to adopt
the rule as it stood.

MR. YOUNGQUIST: Now, Mr. chairman, I would suggest
that we lay that on the table until tomorrow.

TdE CHAIRMAN: All right.

MR. SEASONGOOD: Let some hero draft something.

MR. MEDALIE: May I ask this ~--

MR. YOUNGQUIST: I think we would save time if
we leave it until tomorrow.

MR. MEDALIE: 1Is 1t our intention to meet once
more after the close of tomorrow's session?

MR. HOLTZOFF: No.

MR. MEDALIE: We are through for good?

MR. HOLTZOFFs: Yes.

TdE CHAIRMAN: Yes.

MR. MEDALIE: I think jou must do something in
the interim between closing these sessions and the submissior
of these rules to the court, and I think you nave to appoint
a small sub-committee - the @ommittee on Adjustments,

I would call it - where matters will come up, which may be

submitted in connection with the final draft. That is not
simply & matter of the Committee on Style. It will really

try to find out what it will do about a few odds and

ends that we are discussing and have not attended to,
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and I have in mind whatever will come up in the interim
with respect to this particular Rule 3l.

T4E CHAIRMAN: Ought we not really to settle
those things before we leave?

MR. MFDALIE: If we can.

THF CHAIRMAN: If we cannot do it now, George,
we will never do 1it. We have had two years, and you have
to draw a line somewhere. If we do not draw bthe line
pretty soon, we are going to have this with us another
full year beyond January 104k,

MR. WECHSLER: Mp. Chairman, would this be
possible, thatl in the event of 2n exceptional contingency,
the 8ub-Committee on Style be authorized to circularlze
the Committee?

Ty= CHAIRMAN: Ch, that could easily be done,

1 mean, but it seems to me we ought to, very promptly .
after this meeting, if we can come to an sgreement on the
rules, to get this Iin tne hands of the court. I do not
think there should be any delay about them. Ve have had
an interval now of, well, over half s year since our

1ast meeting, in which time we have had a tremendous
amounnt of research done by Mr. Robinson, Mr. Dession

and the whole staff, I do not think we can drag it.

I speak only as one member of the committee. I would not

feel that way about it if I did not 4now that an awful
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1ot of smart country lawyers are going to take a whack
at this. [ would much rather they have the material
available so that the Committee would have the benefit
of their views as fpesh minds came to play on this,
delighting in finding things to criticise, than some
of us who are rather tired.

MR. ROBINSON: Mr. Chairman, this 1s squarely
on that point: This rule, that has been caus.iy us
so much trouble, covered an inordinate amount of time -
I hesitate to say whether it was a day or more - of &
meeting of the Sub-Committee on Style in Mr. Medalie's
office. In other words, the sub-Committee on 3tyle
has already wrestled with & large pert of this. Am
I not right?

MR, DEAN: Except coram nobis, we did not get
into that.

MR. ROBINSON: That is so awfully hard.

THE CHAIRMAN: Not if you know what the
Supreme Court is going to do.

MR. McLFELLAN: If you are through with that,
Mp. Chairman, may I understand what has become of (c¢)
on page [ of Rule 31?9 Is that in or out?

MR. HOLTZOFF: That 1is out, as 1 understand it.

TYR CHAIRMAN: That is lost by this last motlon,

8 to 7, along with present (a).
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MR. McLELLAN: I knew we covered the subject
matter but I aid not know whether it was out.

THF CHAIRMAN: 1 take it we are going to ask
somebody overnight to wrestle with these two sections,

I wonder, have we disposed of (e)?

MR. WECHSLER: May I just ask for my information,
what is it now that remains %o be wrestled with in
Rule 317

MR. HOLTZOFF: I do not think there is anything
in connection with 1t.

MR. DESS10ON: I think there 1s this, isn't there,
Mr. Chairman, we now have in sub-sections like the one
in the civil rules?

THAE CHAIRMAN: Didn't "new trial' zo out,
or did (3) stand?

MR. HOLTZOFF: (d) stands.

THE CHAIRMAN: Then 1 am in error, Judge
McLellan.

MR. DEAN: It was laid on the table until
tomorrow.

THE CHAIRMAN: I am in error in answering you.
(d) in its original form stands until we tackle page 7
again,

MR. WECHSLER: I am still not clear, Mr.,

Chairman. What are we going to tackle 7 again for?
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MR. McLFLLAN: I asked about (c). That is on

page T.
MR. HOLTZOFF: That is out.
THE CHAIRMAN: That is out, at the moment.
MR. WECHSLER: The principle of (c) is in by
implication.

MR. McLELLAN: On your motion, when you put some-
thing in in 1ieu of it.

MR. WECHSLER: Thgt is right.

MR. McLFLLAN: But we did not pass on (c¢).
However, it is by implication in there.

MR. WECHSLER: Yes. 50 what we have in 31
1s (a), old (c) and old (d) and old (e), which we have f
N

not yet considered.

THE CHAIRMAN: That is right.

D
\\M‘.

MR. WECHSLER: And 1f we do and pass (e), I
think we have nothing to worry about.

T CHAIRMAN: Is there any question on (e)?
If not, the motion 18 ==

MR. YOUNGGUIST: Just 2 moment . I do not want
to be captious, put isn't it incomplete? First we say that
the court shall arrest judgment and then we say “the motion'
without saying that it 1s a motion 1n arrest of judgment,
#shall be mace'.

MR. HOLTZOFF: You mean, say "the motion to
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aprest judgment”?
MR. YOUNGQUIST: 1 nave suggeste- this,

"phe motion in srrest of judgment shall be made within

three days after yerdict or finding of guiltj” - I prefer
Yeonviction” - "op within such further time as" - conforms
with similar language that we used previously - "as the

court may fix during the three-day period”.

MR. WECHSLER: Don't you want to state what
the grounds of the motion are, which the first sentence
now gives?

Perhaps that should be changed to read that
"y motion in arrest" --

T CHAIRMAN: "Sueh motion".

MR. WECHSLER: -- #in arrest of judgment shall
be granted" --

MR, BURNS: -- “where the indictment” --

MR. HJOLTZOFF: "if the jndictment".

MR. WECHSLER: Yes, "if the indictment or
information fails to charge &n offense or if the court
is without jurisdiction of the offense charged".

MR. ROBINSON: You will notice the construction
of the subdivisions, each of them starting out with what
the court may 4o, "the court may modify or vacate &

judgment” ; "the court may correct an illegal sentence";

the court may grant & new tpial"; "the court shall arres
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judgment” .

MR. WECHSLER: That is all right., I am not
troubled by it as it stands.

THE CHAIRMAN: If there 1s no objection to those
suggestions on 4o and L4, they will De accepted.

A1l those in favor of the motion &8s amended
say "Aye."

(Chorus of "ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: carried.

Suppose we have & five-minute recess?

Mr. SEASONGOOD: Just before you do cnal,
while we are still on this, I 4o not like to be crustaceous,
put your ception is not correct. You have "Motions
After Judgment'. The civil provision 1s "Relief
From Judgment or order". Is that better? I should
think that would be better, because you have & lot of
things that are pefore judgment.

MR. HOLTZOFF: I think since we have motions
in arrest of judgment under this heading,"Motions After
Judgment" is an erroneous statement.

MR. YOUNGQUIST: Why not state what Murray

suggested?

) THE CHAIRMAN: What is 1t you suggested?
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MR. SEASONGOOD: "Relief From Judgment or
Order.,"

MR. HOLTZOFF: No; that implies judgment has
been entered.

MR. SEASONGOOD: "Judgment or Order.”

M., MEDALIE: That wouldn't do it eitner.

MR. SFASONGOOD: Well, fix 1t up the best

you can.

THE CHAIRMAN: "Motions After Trial.”

MR. MEDALIE: That won't do it.

MR. HOLTZOFF: Why not?

MR. MEDALIF: A, clerical mistakes in orders --

MR. HOLTZOFF: That is after trial.

MR. MEDALIE: Not necessarily.

MR. ROBINSON: You have judgment in every
subdivision. Why isn't it a motion after judgment ?

MR. MEDALI®: You can have an error in an order
before trial.

MR. HOLTZOFF: You are right,. I stand

corrected.

MR. SEASONGOOD: And then you will have to change
it in Rule 35, where you call it the same thing, Jim.

MR. ROBINSON: What about “"Final Order"?
“Motion After Judgment or Final Order"? That is all

you have to add, Murray.
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MR. SFASONGOOD: Well, fix it up.

MR. ROBINSON: Don't you?

MR. SEASONGOOD: But whatever you fix up, you
will have to cover in Rule 35, with the same title, the
same heading.

(Short recess.)

TdF CHAIRMAN: All right, gentlemen,

Rule 32, we can dispose of that very promptly.
Phat has been incorporated in another rule.

Rule 33.

MR, WECHSLER: Mr. Chairman, before you go on,
I would just like you to assure me I will be free to
submit, as a minority opinion, the coram nobis thing that
was voted down.

THE CHAIRMAN: Well, it was almost an implied
obligation on your part to try to draft a rule that we
would adopt.

MR. WECHSLER: No, I did not understand that,

MR. SETH: Yes, it was laid on the table,

THiF CHAIRMAN: In other words, we wanted something
there but we did not quite get it. Isn't that the feeling?

MR. WECHSLER: I did not understand that.

I thought that the thing was voted down,
MR, GLUECK: It was voted down by one vote,

MR. SFTH: I do not think it shows there was
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any disagreement with the principle you advanced. There
is still a desire to do something with it.

MR. YOUNGQUIST: It was voted down,

MR. WECHSLER: I understood it to be a defeat
for the proposition.

THE CHAIRMAN: Will you draft something that
you like?

MR. WECHSLER: I would like to submiC myself
the very proposition that was voted down.

THE CHAIRMAN: All right, fine,

MR. YOUNGQUIST: I bave to try to write, this \
evening, something that was cut out of 31, |

THE CHAIRMAN : 33 (a), any suggestions?

MR. LONGSDORF: Mr,., Chairman, before we go down
into the sub-sections of 33, I would like to suggest that
we enlarge the heading of the rule, so that it shall read,
"Search Warrants and Seizures."

MR, HOLTZOFF: I think that is well taken,

Mr. Chalirman, because it relates to seizures without
warrants, as well,

MR. ROBINSON: Yes.

THAE CHAIRMAN: That is accepted by the Reporter.

3% (a)., The motion is to adopt. All those

in favor say "Aye."

(Chorus of "Ayes.")
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TJE CHAIRMAN: Opposed, "No."

(No response,)

THE CHAIRMAN: Carried.

33 (b) (1).

MR. WAITE: I have to ask for information on that,
Mr. Chairman. Let me put an impossible case, A murder has
been committed and there is very considerable evidence

that John Doe committed 1it. We have the bullet with
which it was committed, and we know that John Doe has

a pistol of the make and calibre and year of the pistol
from which the bullet was fired, If we c8n get hold

of his nistol in any way, it may prove that the bullet

was fired from that pistol, I have never been able

to figure out, under the existing law, any way by which

you could legitimately get hold of that pistol,

MR. HOLTZOFF: 1 am afraid you cannot.

MR. WAITE: 1Is there anything in this sub-
section whiech would bear on that point?

MR, HOLTZOFF: No, under this, you cannot do it,
and you cannot do if under existing law, I think we
were very careful not to increase the scope of seizures.

MR. ROBINSON: What about lines 14 and 1672

MR. HOLTZOFF: Oh, on lines 14 and 16, you have

to show that what you are looking for, as evidence, is

the pistol used in the murder.
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MR. WAITE: In my case we do not know whether
it has been used. \ That is what we want to find out.

MR, HOLTZOFF: Exactly, and I do not believe,
under existing law, you could, and we intended, as I
understand it, to just keep the existing law in this rule.
I do not believe you could seize that pistol, Personally
I believe you should be allowed to, but I think it would
be a very dangerous thing, in view of the feelings
people have about searches and seizures.

MR. WAITE: After we have discussed (1), (2)
and (3) hereunder, then I am going to propose, for the
record, a provision, I will let it g0 until we discuss
(1), (2) ana (3).

MR. WECHSLER: I have to ask a question first,
Am I assured that Rule 33 (b) does not reduce the grounds
upon which a warrant may be issued in time of war under
the Espionage Act?

MR. ROBINSON: That is my impression. I have not
studied the statute, 1Isn't that your 1dea, Mr. Dession?

MR. DESSION: I did not quite get the point.

MR, WECHSLER: I wanted to be assured, George,
that 33 (b) does not narrow the grounds upon which a
search warrant may be issued in time of war under one

Espionage Act,

MR. HOLTZOFF: George Dession worked on this.
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MR, DESSION: I don't precall working on this,
Someone did.

MR. HOLTZOFF You prepared this Particularp
draft, I believe.

MR. ROBINSON: I think we had that checked by one
of the assistants with those statutes,

MR. WECHSLER: As Juige McLellan points out,
under (f), it is indicated that the rule supersedes the
Espionage Aect of 1917,

MR. ROBINSON: I checked through the statute
qui te carefully myselrf, I think we can Say that it does
cover everything covered in the Aet,

MR. WECHSLRR: on that assurance T would vote
for it, but only on that,

MR. LONGSDORF s It supersedes only part of the
Esplonage Act, but in line 20, under 33 (b) (3), line
20, it refers to the Espionage Act, and I taiank that
Saves it,

MR. WECHASLER: It do=s, in the form of (3), yes,
“any Droperty or any paper Doszessed, controlled, or
designed, or intended for use Or which is or has been
used in violation of the Act." I just want to be sure
that does not narrow the Act,

MR. LONGSDORF: T do not know what is in those

other Acts referred to elther,
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MR. DESSION: That is my understanding, tHerb,
but I would have to check 1t up, because I unde rstand
this is as broad as that, and the other statutes not
Superseded are searches in particular instances Provided
for in other statutes,
MR. YOUNGRUIST: I note that in (3) we speak
of "property op any paper"; 1in the others, (1) ang (2),
we speak only of "property",
Mi. HOLTZOFF: The words "page" and "oroperty" --
MR. YOUNGQUIST: Well, I was thinking, wouldn's
it be better to say "property op any paper" in all three
cases?
MR. HOLTZOFF: I think "property" is enough,
isn't it?
MR. YOUNGQUIST: The only thing I have In mind
is, we should not mention "paper" in one case ani not
in the cfher, unless we mean to exelude it in (1) and
(2).
MR. HOLTZOFF: I think we ougiat to omit "op
any paper possessed"” in lines 17 and 18,
MR. ROBINSON: I do not believe we should.
In lines 17 and 18 that is the language of the Act, and
we had better be Specific, 4 mere vapern that mizht not
be specified as Property, or am-hunt to mich of anything,

Still is subject to seizure under the Espinnage Aet,
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MR. YOUNGQUIST: Might not napers bpe subject
to seizure under (1) eand (2)2

MR, ROBINSON: Well, "property" would eateh that ,

MR. YOUNGQUIST: Yes, but you mentinn "paper"
in (3) and jsou do not mean to exclude it in (1) and (2)?

MR. ROBINSON: Here in (3) you referp to a
specific Act, and if you refer tn the Act Jou will see it
refers to "paper" spacifically,

MR. HOLTZOFF: I am not satlsfied, I think
your point has not been made. I think we ought to either
insert "or paper" in (1) and (2) or strike it out in
(3).

MR, RO3INSON: I think the polint is made ,

I would be zlad to have you check on the Espionage Act,
but I think the point is made -~

MR. HOLTZOFF: I am not standing on the Espionage
Act,

THF CHAIRMAN: Just a moment , Couli we cover
it this way? After the colon on line 10, continue
to say, "to search for and selize any paper or propesrty:

"(1) Which constitutes the frults of 2 violation
of a law of the United States,

"(2) Designed or intended for use or which is
or has been used as the means of comnitting a criminal

offense .,
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"(3) Possessed, controlled, op designed, or
intended for use op which i3 or has been used in violation",
ete,

That would save guite 8 little repetition,

MR. HOLTZOFF: Yes,

THF CHAIRMAN s See what I mean, Jin®

MR. ROBINSON: Yes, that is, "any paper op
property" - or "other property", would you say?

MR. CHAIRMAN Bring this up to here (indicating),
"to search for and seize any paper op Property:

"(1) whiceh constitutes * * x,

"(2) Designed or Inten ied for use * x *,

"(3) bossessed, controlled, * » * M

MR. ROBINSON: TLet us make 1t "property orp
paper",

MR, HOLTZOFF "property op paper",

THE CAAIRMAN: Is there any objection to that
Suggestion? It would save & lot of words,

Did you get that one, A&ron?

M. YOUNGQUIST s No.

THF CHAIRMAN . On line 10, strike out the colon,
continue "to search for ang selze any property op paper",
and then start, "(1) whien constitutes * * »" 554 (2)
will start "Designeq",

MR. YOUNGQUIST: Would you mind putting the
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"which" before the colon?  Tpen JOU would not haye
e&ch of these, (1), (2) ang (3), Starting with "Which"o
THE CHAIRMAN s That 1g g matter of form,
AnY question ag Lo the substanee of (b)?

MR, WECHSLER. Yes, T have this in response

to my own Question, 7 find this brovision 1in the Statute,
It relates t5 511 the matteps which are covepeg in (1),

(2) ang (3), and this is the way it is, in the Section
that covers what 1ig covered under a

our (1), "ip which case

only a little bit different, Which reads, "in
which mse it may be taken on

the warrant from any house

in whose Possessinn it may be,

€ or other
Place in whiep it 1is concealeg"

MR, HOLTZOFF: Don't yoy think that mounts tq
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the same thing?

MR. YOUNGQUIST: Aren't they all taken care
of in lines 41 ang b2, "It shal1l command the officer forth-
with to searech the person op Place named for thne Property
Specified"?

MR. WECHSLER: Well, but what would oy mean,
"named" o |

MR, YOUNGQUIST. Named in the warrant ,

MR. HOLTZOFF: 1t Seems to me those three formulas
mean the same thing,

MR, WECHSLER: Can you name any place?

MR. DEAN: I assume any place where you think
1t 1is, because T think that is covered by (1), (2) ang
(3) of the statute; when Jou come right down to it, you
can get it any place where it ig,

MR. MFDALIE: You must name angd deseribe the
person or place to be Searched, That ig line 32,

MR. BURNS: we would have to make Some amendment
of (¢) because of our insertion of "op paper" in (p),
It seems to me we ought to use "property" throughout, ang
then down in the Note say that "propert " lncludes paper,
or in the headnote "property herein useq to ineclude paper’,
That 1is just a question of Style and accuracy,

MR. YOUNGQUIST: 7T think the Note would be

bettenr,
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MR. BURNS: I think 80 too,

MR. YOUNGQUIST: I do not like to see "property
ormper" down here,

MR. BIRNS ; Paper is property,

MR. YOUNGQUIST: I move, Mr, Chairman, we strike
out the words "or paperp" where we inserted then in line
10 and cover that by Note,

MR. HOLTZOFF: What 1s the motion?

THZ CHAIRMAN: Move to strike "op paper",

All those in favop say "Aye "

(Chorus of "Ayes.")

TdE CHAIRMAN: Opposed, "No.*"

(No response. )

MR. MEDALIE: What line was that?

THF. CHAIRMAN s Presently in lines 17 and 1R
and just moved up to line 10,

MR. ROBINSON : Leaving it in 189

THE CHAIRMAN: No, leaving that out altogether,

MR. ROBINSON: Just "any property"o

MR. YOUNGQUIST: and then coverp "paper" by a
Note,

MR. SEASONGOOD:  Wouldn 't "thing" be more
inclusive than Yroperty o

MR. HOLTZOFF. I think it would ,

MR. SEASONGOOD: We used that before in preference
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to "object".

MR. ROBINSON: Wouldn't we get ourselves
into some danger with lawyers who are suspicious about
Search warrants? A search warrant to grab anything would
be the widest search warrant I have ever heard of,

MR. YOUNGQUIST: It has to be described,

MR, ROBINSON: Oh, yes, but our rule would
say "Go out and search and seize anything", L taunk we
should "property",

MR. DEAN: 1Is there anything you eannot Beize,
Jim?

MR. ROBINSON: I am suggesting something that
would look bretty wide open.

MR. MEDALIE: I move we adopt "thing" instead
of "property".

MR. ROBINSON: I am willing to try it, if
there is no danger.

MR. BURNS: He has to identify the "thing".

MR. ROBINSON: T mean, danger in just having
it in our books or book.

MR. MEDALIE: If you want to be legalistie
about your "property", property implies it is attached
to some pPerson, corporation, entity or otherwise, and

1t doesn't matter who owns it, or who has an Interest

in it, whether it exists with possibility of reverter
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or without it.

I think "thing" ig bettep,

MR, SEASONGOOD: Then you would not have tq
have a note ang S8y 1t includes "paper's

THE CHAIRMAN s All those in favor 5¢ substituting
the word "thing"

for the worg "property" say "Aye "

(Chorus of "Ayes ")

THE CHAIRMAN s Opposed '"ygo,

(No response, )

THE CHAIRMAN: Carrieq,

All those ip favor of 33 (b) as amendeq say
"Ay.e . 11}

MR, WAITE . Just g moment ,

I want to raise this,
I am Derturbeg by the fact ¢

hat underp the e€xisting layw,
no matter how reasonable g ground you nave to believe

In other words, you have no

way of getting it, 50 I woulg like to Dropnse, regard -
less or the form 1in which it ig couched, let yg considepr
only the Substance of it and not the word

ing or it,
I wo

uld like to Propose g fourth Sub-section €Ssentially

that g warrant ma&y issue fop 3earch when there
is reasonable gro

und to believe that the thing to be
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Searched for will constitute evidence of the commission

of & crime op of the person who committed 1t, I know
strongly, with reasonable ground top believe, that it will
constitute evidence,

MR, HOLTZOFF . No, I think that woulg be
unconstitutional° As T understand 1t, the Supreme
Court has helg that you cannot have g Search warrant
under the Fourth Amendment to Search for evidence.

MR, WAITE. They only held it would be
unreasonable,

MR. HOLTZOFF . Yes,

MR. WAITE: Ang if it is unregsonable, it ig
unconstitutional, I agree with that, but L Taink that
was only one decision, in the Koehler case,

MR, HOLTZOFF . No, there is g more recent onpe
too,

MR, WAITR: 71 haven't seen that, In the
Koehler casge it was g passing decision, It was explicit,

there is no question about that, but it Wwas not fully

course, if it is not unreasonable, 1t 18 not unconstitutional.
That follows, So I would like to put it up to the
Supreme Court, to change its 9Pinion on that, [t does

Seem to me perfectly absurd that when there is reasonable
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ground to believe you will get evidence that g crime

has been commnitted, or of the person who committed it,
there is absolutely no way to go after that by way of

8 search warrant.

MR, DEAN: My fear is not the unconstitutional
ground. Let us assume it is constitutional. [ tu.nk it
would be the most horrible policy, because if you really
want to get a person, all you do is g0 out and get a
Search warrant ir you think you can find evidence against
him,

There is nobody in the United States against
whom you cannot find Some evidence of violation of some
law,

MR, WAITE: 1If it is on the grounds of reasonable
belief, I do not See why you should not have the warrant
issued,

THF CHAIRMAN: Gentlemen, you have heard the
motion. I think you all understand it. All those in
favor of the motion say "Aye."

(Chorus of "Ayes.,")

THE CHAIRMAN s Opposed, "No."

(Chorus of "Noes ,")

TdE CHAIRMAN: The Chair is in doubt, All
those in favor raise hands,

MR. SETH: What is the motion?
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TdE CHAIRMAN: The motion now is Mr, Waite's
motion to insert a new (4) in 33 (b). All in favor
say "Aye."

(Chorus of "Ayes,")

THF CHAIRMAN: Opposed, "No,"

(Chorus of '"Noes.")

THE CHAIRMAN: The motion is lost,

All those in favor of 33 (b) (1), (2) and (3),
say "Aye."

(Chorus of "Ayes.")

THE CAAIRMAN: Ooposei, "No."

(No response,)

TAE CHAIRMAN ; Carried,

33 (c). If there are no suggestions - this will

have to change that same word "property" to "thing", won't

it?

MR. SETds That is understood.

TdE CHAIRMAN : Are there any other suggestions
on this section? If not, all those in favor of 33 (c)
say "Aye."

(Chorus of "Ayes,)

THE CHAIRMAN: Opposed, "No."
(No response.)

TdE CHAIRMAN: Carried.

MR. MEDALIE: Excuse me, you are getting
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rid of the word "property" throughout ?

T.5 CHAIRMAN s Yes, That goes throughout
the whole rule,
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THE CHAIRMAN: Is therpe anything on 33(q)y
If not, all those in favor of 33(d) say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Those opposed "No,"

(No response, )

THE CHAIRMAN: Carrieq,

33 (e).

MR. WAITE: I have some questions on that, Mr,
Chairman. In the first blace is (e) intendeq to provide
for the return to the applicant of property which it is un-
lawful for him to possess<y Suppose he has been in
possession of unregistered cocaine. It 1s an offense
to possess unregilstered cocaine, The unregistered cocaine
has been taken from him by search without a warrant or it
has been seizegd under a warrant. Now this says he may
move for the return of the property ang the motion shall

be granted. Under certain circumstances does that mean

cocalney

MR. ROBINSON: Wwe watched thsat point and it is
somewhere in here,

MR. LONGSDORF: I am able to inform Mp, Waite,
too, having examined the cases pretty thoroughly: where the

thing taken was not property, because it was an unlawfuyl

possesslion, it could not be returned because under the
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statute properties are being returned.

MR. WAITE: In People v. Markshausen they did
order the return of unlawful property because, as I read
tnig, this does seem to lack it.

MR. HOLTZOFF: Could not you put in a sentence to

MR. DESSION: I think I raised the same point at
one time but I was voted down on it, and the existing statutes
talk as though you were goling to return 1t. In practice,
of course, the magistrates will not do that, at least not
uniformly; but as it is drawn this says that the oplium
or machine gun might be returned.

MR. McLELLAN: It does not say it should be. It
says shall be or shall not be admissible in evidence.

MR. WECHSLER: Could we say it shall be restored
or shall not be admissiblev I do not find that.

THE CHAIRMAN: Lines 81 and 82,

MR. MEDALIE: Let us look at 1t practically.
When a narcotic merchant or the>possessor of the machine
gun mekes a motion he does not want the goo@&s back. He
wants the evidence suppressed. And when he winds up his
order he 1s not going to end up his order Ty returning .to
him, Dbecause he will not take possession. To take posses-

silon means recommitting the offense., In fact it would be

a godsend if he would really retake possession.
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MR. WAITE: No. That 1g exadtly what happeneg

in People v.

be taken of that, ang furthermore the officers must remsin

unaware he was in repossession,
MR. HOLTZOFF.: Was that g Federa} caser
MR, WAITE: No. But I am trying to fing out

wha t
this was,

MR, MEDALIE: When was that decided,

MR. WAITE: 1919, the first of the state cases

that jumpegq on the bandwagon of People v, Weeks ang held

May I Suggest, Mr, Chairman, and

to "may" ang change the "op" ip line 82 to "and"y

MR. DEAN: I think that does 1it,

MR, MEDALIE: Let us sees

what that meansY That

meéans if he makes & motion to restore the property, that

that motion may be denieg broviding the court suppresses

the evidencey

MR. HOLTZOFF. Yes,

MR. McLELIAN:

The court may order it restcred
Or not as he Sees fit,

but, in any event, if the motion is
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granted, he shall not permit the evidence to be used.

MR. MEDALIE: Well, take the case of a person
from whom property has been taken that is not contrabang,
but he has a right to possession, Does he have any dis-
cretion therey

MR. DEAN: Private letters, for instancey

MR. McLELIAN: I thought you could trust the
judge to deal with that and enable him to deal with the
exceptional situation on the cocaine,

MR. WECHSLER: Wouldnrt it be better to be
€xpliclt and say that the property, if not contraband,
be restoredr

MR, WAITE: I was going to suggest that. The
property will be restored if 1t is not unlaswful, vand shall
not be permissible in evidence,

MR. MEDALIE: Still the same thing.

THE CHAIRMAN: If 1its bossession is not unlawpulr

MR. ROBINSON: Sometimes you have a statute saying
there cannot be any legal right, almost; it cannot be
bOSsessed legally.

MR. WAITE: Then its possession would be unlawful,

MR. DEAN: There is a difference between unlawful
possession and contraband. A machine gun and your opium

are clearly contraband, but you can have unlawful possession

true therearter.
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MR. HOLTZOFF: A machine gun is not contrabang
if you pay the tax.

MR. DEAN: Under some clrcumstances it is.-

MR. MEDALIE: I want to visualize what you said,

anybody has g right to possess them, even g thief in g
certaln sense, That is, they are not, contrabang, Those
Would be restored to mer

MR. DEaN: 1t depends on which language you use,

If you say "contraband" .

POssession,
MR. DEAN: I think you would.,

MR. McLELLAN: Then you have the guestion to try

MR. MEDALIE: He could do that, yeqy could have
&8 nice little replevin to settle that.

MR. WAITE. The possession by the thier would
be unlawful, so you would not have restored Possession to
the applicant.

MR, McLELLAN: Where I difter, I Would restore it

to the thierf,
MR. DEAN: So would I, until in the absence of some
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showing somebody else owns 1it,

MR. BURNS: As between him and the world, so far
as the judge knows, he 1is entitled to it.

MR. MEDALIE: We really owe a duty to honest
people here, If a thief has negotiable bonds in his
possession, and they are unlawfully seized, of course the
evidence ought to be suppressed. We are agreed about that.
Ought he to get 1t baek because you cannot g0 and determine
whether he is a thief without an opportunity which ought
to be given by the usual proclamations that precede the
condemnation in a libel, giving someone a chance to come
in and claim 1t is his,

MR. BURNS: Is that a case of sufficient importance
&ad sufficient frequency?

MR. MEDALIE: ,If 1t was your $100,000 worth of
bonds the thief had and you were out in San Francisco, you
would thilnk so.

MR. BURNS: I am thinking whether we ought to
change a smooth flow of that procedure on return to take
care of this kind of case, Is it an exempt thingy I
think it is a challenge to your Judgment on a thief op
drug peddler or racketeer, or bootlegger. They are not
the same on the restoration of the goods,

MR. HOLTZOFF: It seems to me Judge McLellan's

suggestion really covers all these ramifications,
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MR. ROBINSON: I think s0.

MR. MEDALIE: It says "may be".

MR. LONGSDORF: Mr. Chairman, why should we not
make this to read "the property sHall be restored to the
person from whom it is taken"y You cannot confer title
to property; providing he is lawfully entitled to possess
it.

MR. HOLTZOFF: Then you have to try the right of
possession.

MR. LONGSDORF: 1If you take that Jjewelry case
out in New York where some dealer in Jewelry had the
property - Mr, Medalie will remember it - and they
tried to litigate the right to it -

MR. HOLTZOFF: Why not leave 1t the way suggested
by Judge McLellant

MR. LONGSDORF: And the dealer had it wrongly
and you could not litigate the title to the peoperty

MR

HOLTZOFF: I second Judge McLellan-'s motion
to change the word "shall" in line 81 and the word in
line 82,
MR. WECHSLER: I propose another, "the property
shall be restored unless subject to confiscation.”
MR. HOLTZOFF: Then you have to restore the property

to the thief because that is not subject to confiscation.

MR. WECHSLER: That 1s right.



MR. MEDALIE: Let us put it this way: Take
another simple case, and instead of bonds a lady*s diamond
is taken, a diamend tiara. She 1s now in Europe and you
cannot get near her, and being an unawful search it has
been taken from the thief and now 1t 1is to be given back.
That so offends the sense of justice that we cannot allow
it.

MR. HOLTZOFF: I think this pending "may be"
may do it.

MR. MEDALIE: What determines the "may be"?

MR; ROBINSON: The first part of the line says
"If the motion is granted". ‘That is a discretion in the
first part, and you surely have to trust to his discretion
in the last part. I would like to hear a wte on that,
unless you are moving the amendment. If you did, let us
get a vote.

MR. MEDALIE: I did move an amendment.

MR. HOLTZOFF: I do not think that he ought to
restore the property to the thief if he knows it is stolen.

MR. McLELLAN: We ought not to have a right to
try out the questioﬁ whether the man is a thief or not.

MR. LONGSDORF: You do not know whether he is a
thief or not until after he is tried.

MR. McLELLAN: I lean toward what Mr. Wechsler

sald, if the motion is granted the thing, unless subject to
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confiscation, shall be restoreqd.

MR. WAITE: 1 Would rather leave it to the courtrs
discretion. I have come to the conclusion that we cannot
phrase 1t breclsely in g way we will a1l agree, and ir
the c¢ourt thinks i1t ought to be restored to the thief he
may do so, and irf it 1s pProperty which is contraband he
refuses to restore.

MR. MEDALIE: 1 think Pegiler could write ap
awfully good article aroung that, and I think he woulg
be right,

MR. McLELIAN: we have not anything to do with
the question as to how that man got the property,

MR. GLUECK: vYou are assuming it ig stolen for
the purposes of your argument.

MR, MEDALIE: Oh, we do not know, He claims it
was not.

MR. McLELIAN: It 1s not the Place to try that
question.

MR. MEDALIE: Let us put 1t thils way, ang I will
give you a Very simple situation that shocks the sense of
Justice: An affidavit is bresented to the commissioner
which says, "I am an accomplice of John Smith., With him
I entered the unoccupiled apartment of Mrs. So and So ang

stole her jewels" describing them. He now keeps them in
his flat on Mulberry Street around the corner here, and
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you give the name, but you have incorrectly given his

name. They went to the right place, but you have in-
correctly stated the address; it is not 83 Mulberry Street;
1t 1s 183 Mulberry. That Search warrant must be vacated,
Now Joe Brown of 183 Mulberry street gets back those jewels.
Why, we are a laughing stock.

MR. GLUECK: At the same time you notify the
police that you have properties which are stolen, Let
them make an investigation.

MR. WECHSLER: What jurisdiction would the
Federal court have to try title between twg persons
citizens of the same state, just because the property
1s seized by a Federal officer.

MR. McLELLAN: I should think if they did have
1t they ought not to entertain it in connection with s
motion to put persons in status quo.

MR. LONGSDORF: And morever, Mr.Chairman, a
search warrant does not take property; 1t takes possession.
There are things to be restored but no title to be restored.
The title stays where it was, and all they can get back is
possession, and the only person entitled to that is the
one in possession, but not always he.

MR. HOLTZOFF: Suppose 1t ig admittedly stolen.

Of course I can appreclate in a case in dispute we should

not try title in order to suppress evidence, but suppose it
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is admitted the property was stolen, not disputed, and
Just a technical defect in the warrant or manner or
execution: should it be obligatory on the court-s

MR, McLELLAN: Possession was wrongfully obtalned
and the wrong should be undone by restoring the person to
the position in which he was before unless, subject to the
single exception, that if it is subject to#confiscation,
why, a different consideration prevails,

MR. MEDALIE: Judge, I do not see how we can
work 1t out practically. An order 1s made for restoration
of the thing; that is, the machine gun, jewels, bonds, or
the dope. Then the person from whom the thing was seized
is told to come on Monday at 12 orcloek to the clerk's
office at the court house, when it will be turned over to
him, and when he comes here, here are three New York
City cops, or three New York State Troopers, and they
would go out of the court house with him, and theminute
he steps off the Federal territory he is grabbed. Maybe
that is the answer. If it is I am satisfied, because
almost everything l1llegal under the Federal law 1s 1llegal
under the state law.

MR. GLUECK: I think that is the answer,

MR. McLELLAN: Then I second Mr.Wechsler's motion
which was that the thing, unless subject to confiscation,

shall be restored and it shall not be admissible in evidence.
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THE CHAIRMAN: You have heard the motion,

of those in fayop say "Aye."

(Chorus or "Ayes,")

THE CHAIRMAN: Opposed, "o,

(No response, )

THE CHAIRMAN: Carried.

Are there any further suggestions on 33(e)r

MR, YOUNGQUIST: In line 75 1 think the word

"serveq" should be "executed".

A search-warrant is

eXxecuted. rathep than S€rved, 1snrt ity

MR, McLELLAN: Yes, sir; right,

MR. WAITE: 1 am not clear, Mp, Chairman, why
lines 76, 77 ang 78 are put in under this which has to

do with seizure under search warrant,

and the issuing of g
Séarch warrant,

MR, HOLTZOFF . This rule 1s broader than

selzure undep search warrants, ang that is why we Just

modified the title of the rule to reag

"S8earch Warrants
and Seizures,"

This particular subsection relates to
illegal seizures of all kinds.

MR. WAITE:. And do you think that those three

lines sufficiently c¢over the whole matter in respect of

selizure without g warranty

MR, HOLTZOFF: I believe so.

MR. ROBINSON: I think that 1s all that was in the

é’éﬂ Oy

All



58y
13m¢

statute, I lookeg 1t Ub, and I ap Pretty sure,

MR, WAITE. I was Wondering Whether 1t does,

MR, YOUNGQUIST: One question: I jusg want to

MR, HOLTZ OFF. I think the bresent orderp ought to
be breserveqd,

MR, YOUNGQUIST: Yes,

THE CHAIRMAN: All in favop of adopting 33 (e)
say "Aye,"

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "jo."

(No response, )

THE CHAIRMAN: Carrieqd.

Are there any questions op 33(e)y

(No response, )

THE CHAIRMAN: All those in favor say "gyen,

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response, )

THE CHAIBMAN: Carrieq,



Hgo
1imt

MR. SEASONGOOD: I am awfully sorry to interrupt,
but under 33(a) I Just readg here, lines 4 and 5., You say
"it may be issued by g Judge of the United States or of g
state or territorial court of record", I think that
would better be phraseg "a court of récord in a state op
territory", because g state court of record might not
include g municipal court.

MR. MEDALIE: Excuse me, Murray, 1 missed the
reference.

MR. SEASONGOOD: 1t Says here "1t may pe issued
by" and so forth,

MR. MEDALIE: What line is thaty

MR. SEASONGOOD: & and 5, "

A state court may be interpreteqd to be a
constitutional court. A municipal court 1s not strictly

a state court or récord, but 1t 1s g court of record in

MR. HOLTZOFF: Could not we Say a Federal Judge
instead of "judge of the United States"y

MR. ROBINSON: T Will read the statute on that:

"A search warrant authorized by this chapter may

be issued by g Judge of the United States district court
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MR. DEAN: Do you see his point about thate

MR. SEASONGOOD: 4 municipal court 1s not g
state court, and surely you do not want to take away
the power from the municipal courts.

MR. ROBINSON: To issue a Federal search warranty

MR. SEASONGOOD: Yes.

MR. ROBINSON: They do not now, do theyr

MR. SEASONGOOD: If they do not, then it 1s all
right.

MR. ROBINSON: I never heard of 1t. A1lso a
commissioner in the district court hss the power. Whether
you can go to the city court Judge I do not know,

MR. SEASONGOOD: Under the statute as you read it
I do not think they could. If that is what you want to
provide all right; but I suppdsed & municipal court could
lssue 1t if 1t is a court of record.

MR. HOLTZOFF: What we are doing here is keep
the present statute in its exact phraseology, whatever it
means.

MR. McLELLAN: I think you are right,

MR. ROBINSON: Even if the committee wanteg to,
could 1t go beyond in this casevy

MR. SEASONGOOD: No, I did not want to.

MR. WECHSLER: What is the statute involvedr

MR. ROBINSON: Section 611, Title 18. The rule as
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written is Just a copy from the statute, exactly.

MR. SEASONGOOD: 1If you want to leave 1t it 1g
all right with me. 1 thought any court of record could
issue it,

MR. DESSION: Apparently there are some cases
holding that municipal magistrates in Alaska at least could
not.

MR. SEASONGOOD: That is not a territorial court
of record.

MR. DESSION: That apparently was the ides,

THE CHAIRMAN: Do you press the motion, Murrayr

MR. SEASONGOOD: No; I am satisfied.

THE CHAIRMAN: Then we wWill go on to an easy one,
Rule 34 (a).

MR. HOLTZOFF: Mp, Chairman, on Rule 34 there 1is
a revised alternative draft prépared by Mr, Dession, and I
think perhaps 1t would be satisfactory to the Reporter ang
to Mr.Dession if we used the revised alternative rule as
the basis to work from,

Would that be satisfactory to your

MR. ROBINSON: Yes, sir,

MR. DEAN: Page 7 of Rule 34,

MR. HOLTZOFF: No, there 1s g revised alternative
rule,

THE CHAIRMAN: It is distributed separately,
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called a supplement to Rule 34,

MR, YOURGQUIST: There 1s now a8 tentative rule

34 (b) 1in this volume.

MR. HOLTZOFF: There is g revised alternatiyve rule
34,

MR. WECHSLER: Mr. Chairman, before you take this

up I would like to ask g question: Hag this committee been

directed to prepare rules under the Crimina}l Contempt
statutey

MR. ROBINSON: No, sir, no order from the Court.

If the fact is the Court has not
issued an order direcbing us to prepare g rule or rules it

leads me to Suspect they do not want us to,

MR, HOLTZOFF: I believe there was elther an

order or memorandum,

MR. ROBINSON: No; the memorandum assumes, I

think, we are going to do something about contempt,

there is no direct ordepr,.

MR. GLUECK: Isntt there an implication in thst

meéemorandumr

MR. ROBINSON: An implication in that memorandum

but there 1ig no order,

MR. MEDALIE: I think anybody drawing up a code

or set of rules of procedure that dig hot provide for how

contempt should be punished would be guilty of a serious
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omission. You ecannot operate a court without such a
provision.

MR. WECHSLER: The court held that criminal
contempt was not within the original statute. They held
that in that case, and then there was an amendment passed
authorizing the promulgating of a rule on contempt,

MR. HOLTZOFF: On the statute we communicated
with the ¢hiet Justice, and the Chief Justice suggested to
us we procure an amendment to the statute, so I presume it
was the assumption that the statute having been amended we
would act thereon.

MR. WECHSLER: I do not pbress a position on it
but I think the question should be taken into account. They
might have thought they would prépare their own rule for
contempt so they have been working on it.

MR. MEDALIE: This would help. They could reject
it and take their own.

MR. ROBINSON: The Court Memorandumon page 10
has a solid page of instructions to us about a contempt
rule, discussing our rule, and therefore I should assume
we are to do it.

MR. WECHSLER: That seems to me a good answer.

THE CHAIRMAN: All right. Will you turn to

Revised Alternative Rule 34 (a). Is there any question on

ity
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MR. SEASONGOOD: I move to strike out "certiries".
That was the Courtrs Memorandum. If the court certifies
he saw 1t, that is the end of 1it, Maybe he did not see
it.

MR. MEDALIE: There is a review. The review 1is
by habess corpus, isn't it I know Summary commitments
for contempt are reviewed by habeas corpus, -

MR. LONGSDORF: They were in ex parte Terry.

MR. MEDALIE: Yes; and that has been the rule in
New York too, and the other states I imagine, and the other
kind can go up on appeal. In other words, there has been
a trial ang findings, and those are reviewed on appeal; but
Ol summary contempt things the courts say you can only
review thefact by habeas corpus to the extent that you ecan
review the fact at all.

MR. LONGSDORF: But as 1n other cases the lack
Of Jurisdiction must appear on the face of the record,

MR. MEDALIE: Which does not glve you much.

MR. LONGSDORF: Not much.

MR. BURNS: On habeas corpus would the court
try the facts on g contempty

MR. MEDALIE: There 1s a limitation on it, I
suppose.

THE CHAIRMAN: The suggestion is that the word
"certifies that he" be deleted in line % and that the words
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"and so certifies" pe added to line 6.

Is there any
discussiony If not

» 81l in favop say "Aye,"

MR. LONGSDORF: Walt g minute, Mp, Chairman, ir
you please,

MR. WECHSLER: Is that g double requirementy

MR. LONGSDORF: Whom is he certifying it tor

MR. HOLTZOFF. If he certifies it, whether the
certificate 1is true or not, it would be final ang binding,

and I think as I understoog Mr, Seasongood *

S polnt that
ought not to pe

» and this bPerhaps, Judge, woulg cure that,
MR. BURNS: Oh, no, it would not, because he

would not have the power unless he saw

1t and then certifieg
it.

MR. HOLTZOFF: Yes, but under the bresent ruyje

all he has to do ig certifry it.

MR. BURNS: Yes, but I think it 1g simpler ang

tells the power Over contempt more quickly 1if he Just

88¥s what he Saw, and have nothing about jurisdiction.

THE CHAIRMAN: All right, 1let us take that out .

MR, MEDALIE: What do You want to take outvy

THE CHAIRMAN; Just strike the words "certifies
that he" ang nothing more,

MR. WECHSLER: Isn*t 1t redundancy if the judge

Saw and heard the contempt and committed in the immediate

view and presencey Doesnrt immediate breésence mean in the
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sight or hearingvy

MR. HOLTZOFF: No. He may have seen Something
and was not in the courtroom.

MR. MEDALIE: Somebody accosts him on the way
to court.

MR. WECHSLER: Should 1t not be that any criminal
contempt shall be punishable without hearing if committeg
in the immediate view of the courty

MR. MEDALIE: Then the court does not know he
has to take testimony and the defendant has g right to dis-
pute it, Suppose it 1s in the courtroom and in the
back seat someone sSocks someone on the Jaw and the Judge
did not see 1it.

MR. WECHSLER: It 1s in the techniecal sense in
his presence, but not in his immediate view,

MR. MEDALIE: It is used in that technical sense,
It is in the all-embracing eye of the Judge. He sees
everything up and down the slde rows and all over,

MR. YOUNGQUIST: Why not say "the immediate
presence"y

MR. WECHSLER: Why not say "presence"., If the
Judge saw and heard 1t and 1t is in his presence then it
is punishable summarily. "view" does not add anything,

THE CHAIRMAN: Suppose somebody stands back of

the judgers Screen and calls out Some opprobrius name at
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him, It ig not in his view, but it is in his bresence,

MR. WECHSLER: That is rights; ang under thigs

he coulg not punish Summarily without g hearin

g unless he
Saw or hearg 1¢,

That much you ought to have,

MR, WECHSLER: I agree wlth that, but 1 still
want to know whgt "view" means .

MR. MEDALIE: you want to take "immedigte view"y
MR. SEASONGOOD: "Immed1ia te view" 135 g sacred
word of olg meaning, Anything within the confines of
the clerkr

8 office is in the presence of the court,

Do
you want to go thaty

If 1t 1s in the clerkrg office or
Just outsidevy

It is in his construe tive Presence I
don't know if in his immediate view, but 1t is in the
Presence of the court,

MR. MEDALIE: We wanteq to get rig of this
constructive Presence, If we have not we ought to change
1t.

MR, SEASONGOOD: That 1is why I wasg Wwondering if

"immediate vigy" is right.

MR. YOUNGQUIST. Are we leaving "saw op hearg"y

THE CHATRMAN: Yes.

MR. YOUNGQUIST: Then the rest 1s not important,

IR



THE CHAIRMAN: Shall 1t read then "if the Judge

8aw or heard the conduct constituting the contempt and it
was committed in the presence of the court"s

MR. WECHSLER: Yes.

MR. SEASONGOOD: ‘'"or 1n the presence of the

court", If he heard 1t, Suppose he heard Something out

in the hall, That 1s 1in his Presence. Are you golng to

let him punish fop that Summarilyy

MR. MEDALIE: Just hearing it 1s not enough.

MR. SEASONGOOD: But you are saylng it is,

MR. MEDALIE: I am agreeing there are flaws in

this definition that do not meet our requirement., What we

are getting to is g Judge really has to have firsthang

knowledge, no conjecture,

MR, WAITE: Suppose the witness tips the Judge
in advance, "just donrt see or hear"vy

MR. MEDALIE: The Judge will have to have a tria3l.
He certainly will.

THE CHAIRMAN: But he turns around and sees the

man of course,

MR. WECHSLER: The law really 1s if the Judge

has personal knowledge of what was done and who did 1it,

and it was done in the presence of the court, then it 1is

punlshable Summarily,

MR. MEDALIE: Murray raises another point. What
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is the actual presence of the courty

MR. SEASONGOOD: You say "or actual presence",

MR." MEDALIE: In other words you want the judge
there when this happenst

MR. HOLTZOFF: You do that when you say "saw and
heard", There must be two requirements: he must be in
the court and must see and hear the eplisode.

MR, SETH: Or cateh him in the elevator.

MR. MEDALIE: That is what I think. I dontt think
that has any bearing. Must it be during the Proceedingsy
Suppose the trial Just endedy

MR. WECHSLER: Suppose we said "in the courtroom
wWithin the sight or hearing of the judge"?y

MR. HOLTZOFF: No, becsuse Suppose it is the
courtroom and the court is not in session.

MR. WECHSLER: Could a Jjudge punish summarily g
contempt in chambers<y

MR. HOLTZOFF: Suppose the Judge was in the
courtroom while the court was not in sesslont He may
have remained to talk to somebody in court, That has
happened on more than one occasion,

MR. WECHSLER: I do not think that wouli make hig

free from punishment.

MR. HOLTZOFF: No, but if you 88y within his

presence in the court you leave the power too broad, donrt
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your I think "presence of the court" covers all these
concepts,

MR. ROBINSON: Does 1t cover g case where the
litigant comes up to the Judgers bench ang threatens hip
with harm if he does not decide 8 case & certain way?v

MR. MEDALIE: I think that Wwould be covereq.

MR. HOLTZOFF: If the court is in session,

MR. ROBINSON: Well, even if 1t 1s not in session?

MR. HOLTZOFF: Then 1t would not be.

MR. ROBINSON: 1t Seems to me 1t should be. You
know that case lnvolving the defendant in the prosecution
for the assination ofr Abraham Lincoln, The defense lawyer
came up to the Judge and saig he was going to beat him up.

MR. SEASONGOOD: 1n one case he said to the judge,
"If you decide this way there 1igs going to be the darndest

strike you ever heard or,"

that before us at the last session when we were in Washington.,
That 1is the basis for this thing,
THE CHAIRMAN: Are you satisfied with 1t as it

now 1istY Avre you ready for the questiony

MR. McLELLAN: How is it golng to readv

THE CHAIRMAN: "Criminal contempt may be punishegd
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summarily without notice or hearing if the Judge saw or
heard the conduct constituting the contempt and it
was commltted in the presence of the court,"

MR. DEAN: Physical presence you meanv

MR. SEASONGOOD: Yes, because it has been decided
that the presence of the court includes the hallowed precincts
of the court; the clerk's office and so forth.

MR. SETH: Which courts are we in the presence
of right nowv There are lots of courts in this building.

MR. YOUNGQUIST: Does not "the presence of the
court" carry the concept of the court being in sessiont

MR. HOLTZOFF: I think it does,

MR. YOUNGQUIST: Wouldnrt it be appropriate in
that connection to use the word "physical"?

MR. HOLTZOFF: It seems to me there is a sufficient

safeguard in the clause that the judge must see or hear the

contemptuous conduct.

MR. BURNS: How about putting the gquestion on the
motiony

THE CHAIRMAN: All those in favor say "aye".

(Chrus of "ayes.")

THE CHAIRMAN: Those opposed, "No,"

(No response.)

THE CHAIRMAN: Carried.

Now (D).
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MR. LONGSDORF: 1 think we should add to 3 (a)
in view of the decision in the Terry case a brief provision
that the order imposing punishment or the commi tment shoulg
be entered of record, Of course I know 1t will be done,
but of course if this 1§ & precept of procedure, should not
we say thatr 1t is an €X parte pProceeding. There ig no
ca&se pending and docketed by title, How are you golng to
get it on the recordy

MR. HOLTZOFF: Every order would have to be
entered,

THE CHAIRMAN: Does he not have to make an order
adjudicating the man in contempt ang directing the marshal
to do somethingvy

MR. McLELLAN: Yes, sir, the commi tment .

MR. LONGSDORF: we say "so certiry",

THE CHAIRMAN: That is out.

MR. LONGSDORF: Why donrt you say in line 3
"summarily by order"y

MR. WECHSLER: You want to say more than that;
you want to say the order shall recite the facts, which is
the present law.

MR. LONGSDORF: Why not have a new sentence and
say "The order or commitment shall recite the facts and

be signed by the Judge and entered of record"?

MR. DEAN: So moved.
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THE CHAIRMAN: "be punished summarily"y

MR. MEDALIE: No; a new sentence.

MR. BURNS: An order of commitmenty

MR. HOLTZOFF: It might not be a commitment., It
might be a fine.

MR. BURNS: Well,"The order shall recite the
facts, be signed 5y the judge and entered of record."

THE CHAIRMAN: Lét us say "The judge shall enterp
an order,"

MR. HOLmZdFF: The judge signs the order ang
the clerk enters it.

THE CHAIRMAN: "The judge shall make an ordep,"

MR. HQLTZOFF: "reciting the facts,"

THE CHAIRMAN: "The judge shall sign an order
reciting the facts which shall be eatered of record."

MR. ROBINSON: '"caused to be entered of record."

THE CHAIRMAN: All those in favor of this
amendment say "aye."

(Chorus of "Ayes.,")

THE CHAIRMAN: Those opposed say "No."

(No response.)

THE CHAIRMAN: Carried.

MR. ROBINSON: I would like to ask one question

about that, Is that the eng nowy
THE CHAIRMAN: That is the end of 34 (a).
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MR. ROBINSON: It seems to me that running along
on line 4 where you say "saw op heard the conduct eonstityt-
ing contempt" it Would be better to leave out the next four

words. Dontt we make ourselves foolish when we say the

MB. WEGHSLER: Supposing you say "constituting
& contempt committed in the presence of the court'y

THE CHAIRMAN: That 1s al1.

MR. McLELLAN: While we are fussing with this, do
you want to say, Mp, Chairman, in that sentence, "The Judge
1n case of a finding of guiity shall enter ap order"vy

MR. DEAN: I think you have to, That is the
trouble with the présent wording. I woulg have preferpeq
"an order of contempt shall" and thep state what goes ip
1t.

MR. WECHSLER: I woulq too, and that 1s the
technical language of an order of contempt,

THE CHAIRMAN: Then let us change it back to that,

MR. DEAN: I thing we should.

THE CHAIRMAN: A1l right, let us rephrease it,
"The order of contempt shall recite the facts" ..

MR. BURNS: "signed by the Judge and entereq of

record"v

MR. ROBINSON: That 1s good.
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THE CHAIRMAN: All right. fThat i1s better than
the other, ang that will stang 1f there 1s no objection.
Now 34 (b). Are there any suggestionsy
MR. YOUNGQUIST: You have this additiona}l revision.
MR. HOLTZOFF: That is the revised alternative,
MR. SETH: It 1g not the one in the bound volumey
MR. McLELIAN: Mey I ask fopr information whether
(b) entitles g person to a jury trial whepe the charge 1g
that in the corridor of the court house he offered a juror
$100 for a verdicty
MR. HOLTZOFF: No. 1In 1ine 17 -< I wonder ir
you have the right onevy No, you havenrt the right one,

Judge,

2

YOUNGQUIST: T was golng to kick about that
too.

MR. WECHSLER: Judge, here 1s the ryle (handing).

-

You keep 1t, I am familiar with 1t.

MR. LONGSDORF: While this is under discussion I

find I do not have g COpy of that substitute rule, I
thought I hag 1, I thought I put 1t with my papers andg
brought it along but evidently I dig not, That is the
one I am in favor of, because it abolishes this universal
rule for a Jury trial in crimina}l contempts, and this

one does not but preserves it and extends ist.

THE CHAIRMAN: That 1s not the one we are on,
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MR. LONGSDORF: No. We are on 34(b) now, ang
We should be on the 3% (b) in Mr, Holtzofrrrg revision.

THE CHAIRMAN: That is right.

Is there any discussion on 34 (b) reviseq
alternative drafty

MR. BURNS: I move its adoption,

MR. SETH: 1 Sécond the motion,

MR. LONGSDORF: Since I have not got it ang Some
others have not 1t ..

MR. HOLTZOFF: I will give You mine, George.

THE CHAIRMAN: That 1s the one you said you
approved of. Ape we readyy

MR. LONGSDORF: I am reaqy.

THE CHAIRMAN: All those 1in favor of the motion
to adopt 34 (p) revised alternative draft say "aye",

(Chorus of "Ayes,"

THE CHAIRMAN: All those opposed say "No."

(No response. )

THE CHAIRMAN: Carried,

We will now adjourn for one hour, ang then we
return to the appellate rules.

(Recess to 7.30 o*elock p.m.)
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THE CHAIRMAN: Rule 36 is all right, isntt 1t,
gentlemenv

MR. SETH: Yes,

THE CHAIRMAN: Jim, does this follow the present
ruler

MR. ROBINSON: I think So. On page 10 of Rule 36
in the Reporterrs Memorandum 1t states:

"Rule 36 combines Rule 49, Rule 50, and Rule
57 of Tentative Draft 5. While the combining of these
rules, in the interest of the procedural integration of the
draf't, has necessitated an extensive rearrangement of the
material, there have been few changes in the substance of
the rules. An additionsal provision, relating to writs of
certiorarl, has been made necessary by the Supreme Courtrs
recent amendment of Rule 11 of the Criminal Appeals Rules.

"Subdivision (a) (1) covers those provisions of
Rule 49 and of Rule 50 (b), which related to the manner or
taking an appeal. 411 the provisions of Rule 50 (b)
relating to the contents of the notice of appeal are
incorporated here."

MR. YOUNGQUIST: That includes the requirement

that the address of the appellant bpe stated, line 112

MR. ROBINSON: fThat is right, Is that drawn

from a former draftty
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MR. YOUNGQUIanr, No; but is that in the present
Crimina] Appeals Rulesy

MR. ROBINSON: Yes,

that 1g right. I will give

yYou that in Just g second,

MR. YOUNGQUIST. Never ming, I cannot See any

reason for the address of the appellant,

MR. HOLTZOFF: ge might be in jaij.

MR. YOUNGQUIST:

Well, you are required to state

that a 11ttie later,

the place of confinement, if he 1is

in custody.

MR. ROBINSON: You know,

the Suprenme Court in jtg appeals rules has forms, ang this
incorporates the Provisions of the forms, what is in them,

what is required by the Court in 1ts appeais rules,
MR, YOUNGQUIST:

MR. HOLTZOFF. The present appeal.. ..

rules have
that Provision,

It 1is certainly g harmlesg one,

MR, YOUNGQU1IST: I think it ig harm}ess ag it

1s unnecessary.

MR, ROBINSON: Yes, here it is, present appeals

rules, paragraph 3 (reading).

MR. YOUNGQUIST: All right,

I move the edoption
of 36 (a) (1).
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MR. WECHSLER: I have some questions aboyt that,
Mr. Chairman. 1n 11pe 5 1t seems to pe that the word "ig"
should be "shalj be",  4n arpeal shall be taken rather
than 1s taken,

MR. HOLTZOFPF: 1 think that is the form of the
civil rules, They use the bresent instead of the future
tense throughout, and that 1s the reason,

MR. WECHSLER: T think we have used the futyre
tense more than the present tense,

MR. HOLTZOFF: we have not been conslistent,
"shaell be" 1g what 1s used in the criminal appeails rules,

MR. YOUNGQUIST: You have "shall" in line 10
where the requirements spe more Specifically set forth,

MR. WECHSLER: I thing 1t ought to be "ghaij be"
or "may be", "1s" seems to me a little bit ofr key,

But 1t is not important,

ought to substitute g statement of the points intendeg to

be relied upon. There ought to be somethlng before the

MR. DEAN: Might that not be done by formy

MR. WECHSLER: I agree with you, it might, because

the Government ..
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MR. HOLTZOFF: 1 take the other view of the
matter, In an appeal in 8 clvil case You take the appeal
by a simple notice, and You do not have any document in
which you state your points unti] you file your brier,

MR, DEAN: That is right,.

MR. YOUNGQUIST: Then why do we require that the
notice or apreel by the Government to the Supreme Court
contain a concise statement of the pointsy

MR. HOLTZOFF: I Would be very glad to see that
g0 out,

MR. WECHSLER: Isn*t there scmething in the
Memorandum of the Court indicating that they wanteq -
well, that may be too strong - Suggesting the desirability
of" a statement of polntsvy

we must
MR. HOLTZOFF: or coursevlbearl-d in mind the

take an appeal by a sSimple notice without stating his points;
and, a fortiori, the éppellant 1in a criminal case ought to

be allowed the Same privilege, because 1f he takes an

adppeéal in a hurry he might overlook Somé very important point;
and if you were to require hip to state his polnts in

advance he may lose the advantage of g real point that goes

to the substance of the case ang which may be worked up

later on whije the brier 1ig belng prepareg,
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MR. ROBINSON: That 1s taken care of in Rule 38 (b)
(1), 1ncorporating the civil rule 75 (d), statement of
polnts,

MR, HOLTZOFF . That 1g only required when you do
not appeal on the whole record; then you state your points
in order that your adversary may know what parts of the
record you designate, You do not state your points if you
8ppeal on the whole reécord. But think by requiring the
appellant to state his points you may deprive hinm of a
Very Important afterthought, bPerhaps, but still something
that 1s Very important,

MR, WECHSLER: Well, I do not press the point of
substance, but I do think 1t ought to be uniform; &and,
anyhow, where the appeal ig to the Supreme Court, the
Supreme Court rules, which cell for g jurisdictional state-
ment, require an assignment of error,

MR. ROBINSON: That is right,

MR. WECHSLER: sgo ¥Ou do not need 1t here,

MR. ROBINSON: No.

MR, HOLTZOFF. I would bpe glad to see it g0 out
from the Supreme Court requirement . I would not want to
8ee it put in fop the circuit court of appeals.

MR. ROBINSON: You see, that is 1ineg 16 to 21

on these direct appeals, Herbert; ang then on appeals to
the C.C.A, 1t is the cltation 1 Just gave you; 1in other
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words, following the civil rules,
THE CHAIRMAN: Why do you need lines 16 to 21v
MR. ROBINSON: Because we hesitate to change that
brocedure, You notice the civil rules do not. They
continued the direct appeal rules,
MR. WECHSLER: You have got to brovide for the

mode of appeal to the Supreme Court,

of appesls.

MR. ROBINSON: We do say that we abolish petition
for appeal sng assignment of errors, and citation; of
course, we Squerely do that; but we retain Jurisdictional
statements ang the bond on appeal,

MR. WECHSLER: Wouldnrt you do better if you said
in line 16 "If the apreal 1s to the Supreme Court," striking
out "by the government"r  In othep words, "If the appeal
1s to the Supreme Court the notice shall be accompanied by
a jurisdictional statement filegd 28 prescribed by the rules
Of the Supreme Court"y

MR. HOLTZOFF: I think you would.

MR. ROBINSON: You S€e, there 1s so much confusion
in regard to appeals -

MR. DEAN: Mey I interrupt, Jim, Why dontt you
say "If the appeal 1s directed to the Supreme Court", The
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only one it can apply to is the Government .

MR. WECHSLER: I am in favor of that suggestion,

MR. HOLTZOFF: What is 1ty

MR. DEAN: "If the appeal is directed to the
Supreme Court",

MR. HOLTZOFF: Why not just say "is to the
Supreme Court"v You do not need "directeq",

THE CHAIRMAN: You mean leave out "by the govern-

ment"y

5

- HOLTZOFF: VYes,

5

DEAN: Yes, leave out "by the govermment" .

ROBINSON: I believe it 1ig useful,

5 5

- DEAN: What i1s the use of ity

MR. ROBINSON: Well, you will notice from our
notes or memorands that 1t has not been exactly made
crystal clear that the criminal appeals rules apply only
to appeals by the defendants, They do not éxpressly say
so themselves, That is clear, of course, But here, by
showing that this is an appeal by the Govermment, then
when you get over to the Criminal Appeals Rules -

MR. HOLTZOFF: Yes, but supposing Congress should
pass an act allowing direct appeals by defendants. You
might as well cover that possibility,

MR. ROBINSON: I do not think so, Alex, because

when it does happen the Court itself can amend 1ts rules,
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After all, what we are supposed to do here is just make
recommendations to the Court about amending these rules.

But let me tell you whet I think should be done.
I think eventually there should be a8 unification of direct
appeals to the Supreme Court and appeals to the circuit
court of appeals. Now, our trouble there is the civil
rules,

MR. WECHSLER: No, that is not right. You do not
want to unify because in s direct appeal to the Supreme
Court you have got the problem of a showing of jurisdiction.

MR. ROBINSON: Well, you have got the problem of
the Supreme Court's own rules too.

THE CHAIRMAN: Gentlemen, why this has any place
in what are supposed to be district court rules I cannot
see,

MR. WECHSLER: I think it would be all right, Mr.
Chairman, if we struck out "by the government" and after
the word "shall" on line 17 1if we struck out "set forth also
a conclise statement of the polnts upon which the government
intends to rely on the appeal". I think we could strike
8ll that out and say instead "shall be accompanied by a
jurisdictional statement, as prescribed by the rules of
the Supreme Court."

MR. HOLTZOFF: I second that motion.
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MR, YOUNGQUIST. Walt just g minute,
"accompanied by" - that Would mean that the jurisdictional
statement Would have to pe Sérved on the

party. You donrg
wantg that,Herp,

MR, WECHSLER: I do not see your point, What 1g
wrong with ity

MR, YOUNGQUIST: Well, Perhaps 1t ig all right.

THE CHAIRMAN: You have hearg the motion,

All
those infyvop say "aye",
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, no,
(No response, )
THE CHAIRMAN: Carrieq
Are there any further Suggestions on 34 (a) (1)¢
If not, the motion ig

MR, SEASONGOQD:;

here in their comment

of the natyre of the offense. you changed that to say
"a general statement of the offense”,

But doeg that answer
ity

THE CHAIRMAN: I think so.
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doing that, 7 calls for the nature ang general statement,

of the offense,

THE CHAIRMAN: Anything furthervy

MR, WECHSLER: What do you mean by "a concise

Statement of the Judgment or order", Jimy Wouldn*t the

date of the Judgment op order andg any sentence imposed pe
sufficlenty

MR. ROBINSON: Well, we Just again copled the

present rules,

MR. HOLTZOFF; Here 1s the present ruyjle:

"The notice of appeal shall set forth the title of the

case, the names and addresses of the appellants ang

appellantrg attorney, & general statement or the nature of

the offense, the date of the judgment, the sentence

imposed, and 1if the 8ppellant ig 1

1 custody the prison
where appellant 1g confinedg."

MR. DEAN: 1In other words,

1t containg Just about

everything that i1s contained in the COpy of the

Judgment
and commitmenty

MR. HOLTZOFF. That is right.

MR. DEAN: I 4o not see anything addeq.

MR. HCLTZOFF: o, Those words are not used, but

I really think 1t is the same thing,
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MR, YOUNGQUIST: I wonder 1f it would not be just
as well 1f we followed that rule. I cannot see any
Justifiable reason for departing from the language the Court
has adopted.

MR. SEASONGOOD: Nelther do I.

MR. ROBINSON: Well, you have got to have a
reason.

MR. YOUNGQUIST: We wonrt be able to glve a reason.
I suggest we follow the language of the present rule.

MR. ROBINSON: That is in & form or in the rule.

MR. HOLTZOFF: It 1is not in the rule. I just
read the rule.

MR. YOUNGQUIST: I move, Mr. Chairman, that we
conform to the rule as it now stands,

MR. ROBINSON: Well, the form has 1t.

THE CHAIRMAN: What is the number of that rule,
Alex?

MR. HOLTZOFF: Rule 3.

THE CHAIRMAN: I think it would be sufficient,
don't you, if we sald, "the date of the judgment"y

MR. YOUNGQUIST: I think we ought to follow the
rule just as it is.

MR. ROBINSON: The rule says that it shall follow

substantially the form here annexeqd.
MR. HOLTZOFF: The rule ltself gives a different
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Summary than what you have ip the Present ryje,

MR, ROBINSON: You askegq me what the Sources

The Sources gre the ryie ltselr a
form that i

were,

S lncorpors ted i;

the rules,

THE CHAIRMAN: The motion now 18 that we follow

the forp of the ruyle as to its contents,

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response, )

THE CHAIRMAN: Carrieq,

(Chorus of "Ayes.")
THE CHAIRMAN: Opposeqd, "No,"

(Chorus or "Noes,")

I

SN



fact that the bPresent Criminal Appeals Rules go not
Specify any time for the taking or an appeal in g
eriminal cage from any Judgment op order, €Xcept g Judg-
ment of conviection. And he Suggested that the present
criminal rule should be amended ang broadened to include
other types or other Papers appealeg from.

S0 to cover that point I move that in line 29
We strike out the wopds "of conviction” after the worg
" judgment" and substitute therefor the Tollowing words
"or order appealed from"; apg in line 31 we strike out the
word "the" ip froat of the worg "appea1™ and insert the
word "an" in j{ey thereor; ang after the woprg "appeal"
insert the words "from a Judgment of conviction",

MR. YOUNGQUIST. Which 1ine i1g thaty

MR. HOLTZOFF. That will be 1 line 31,

S0 that the Sentence wi] read as follows:

"An appeal by a defendant may be taken within
5 days after entry" .. oh, there is just one other change,
In line 28 stpike out the words "by a defendant" becauge
now the Government may appeal in certain lnstances, So 1t
would reaq:

"An appeal May be taken within 5 days afrter entry
of judgment or orderpr appealed from,"

MR. YOUNGQUIST: "of the Judgment or opgep appealed

from"y
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MR. HOLTZCFF.: That 1s 0.x.

(Continuing) "bug 1 & motlon for a new trial
has been made within the time specifled in Rule 31 (a),
8n appeal from the Judgment or convictlon may be taken
within 5 days after entry of the order denying the motion.,"

MR, ROBINSON: What Is the explanation of thatr

MR. HOLTZOFF: The explanation of that, Jim, 1s
this, that there are many other documents,or final orders,
rather, than Judgments of conviction upon which appeals
may be taken.

Now, in the case that the Supreme Court had last
Spring, there was g motion to correct a sentence, I believe,
and an appeal was taken from the order denying the motion,
and the problem arose as to what the limitetlon was as to
the time for the taking of such an appeal, because the
Criminal Appeals Rules, as they now stand limlt the time
only for appeals from judgments of conviction,

MR. ROBINSON: Well, the sentence, or course, agg-
it is is in this Rule 3, fipst paragraph,

MR. HOLTZOFF: But the Chief Justice sald that
rule must be changed,

MR. WECHSLER: Alex, here is a minor point: Dig
you mean to make the time the same for appeals by the Govern-
ment as by the defendantvy

MR. HOLTZOFF: Oh, no, I did not, because the last
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sentence takes care of appeal by the Government . Perhaps
you ought to leave "by g defendant" in in 1ine 28.  Appeals
by the Government are taken care of in line Lo,

MR. SETH: 1In view Of the changes we have made
With respect to the new trlals that reference in line 31,
Rule 31 (d) ought to be carefully looked at. Some motions
may be made years after the entry of Judgment .

MR. WECHSLER: I do not see Why we bother to say
"within the time specifried", It cannot be made unless it
is made within the time specified.

MR. ROBINSON: That 1s, again, the language of
the present Criminal Appeals Rules.

MR. HOLTZOFF: But I think we can lmprove that,

THE CHAIRMAN: By striking "within the time
specified 1n Rule 31 (d)"v

MR, HOLTZOFF: Well, I am not 80 sure. Maybe
that 1s important. Suppos§ Someone makes a motion for a
new trial after the time to make 1t has expired, and the
motion is denied. Now, he should not be permitted to take
the position that thereby he exbtended his time to appeal.
I think that was the purpose of those words,

MR. SETH: We have got motlions for newly-discovered
evidence that can be made at any time,

MR. HOLTZOFF: But there are other motions for

& new tria]l,
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MR. SETH: But the references will have to be

careful,

MR. WECHSLER: Alex, did you Say he ought to be
able tor

MR. HOLTZOFF: He ﬁught not to be able to.

MR. WECHSLER: But what this does 1is to permit
him to, and he should. He should be permitted to.

MR. HOLTZOFF: I am afraiq I do not make my
polnt clear, If hemkes his motion for a new trial

within the presecribed time the pendency of the motion
should extend the time to appesal, But Suppose he has
not made his motion for a new trig] in due time, he has
lost his time to appeal; and then later on he makes g

motion for a new trial which 1s not timely, and the

for appeal, and that 1s why those words are needed, I
think.

MR. SEASONGOOD: Well, you can Just put in "season-
ably".

MR. HOLTZOFF: That is all right,

MR. YOUNGQUIST: 1 think we have 1in other cases
used this language "within the time specified by these
rules" or "provided 1in these rules," making it genergl --

MR. HOLTZOFF: I think that is better,
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MR. YOUNGQUIST: We have done that in some other
cases,

MR. WECHSLER: 1 think 1t woylg be easier to
S8y 1t 1n a differpent way. It begins by Saying "An appes]
by a defendant may be taken Within 5 days aftep entry or
judgment."  what We want to say here 1s, if a motion
for a new trial within that periog . the periog referreqd
to 1s the fiye days after Judgment--

MR. HOLTZOFF; No; 1t might be five days or
an extendeg reriod,

MR, ROBINSON: It is g three~day period.

MR. HOLTZOFF. Or an extension granted within
the three-day period.

MR. SEASONGOQD: Wouldnrt that to 1t, 1f you
Just say "has been Seasonably made"y

MR. HOLTZOFF. I think that would do 1t,

THE CHAIRMAN: What 1is your pleasure a8 to this
line 30, gentlemeny

MR. SEASONGOOD: I move we insert the worg
"seasonabiy" before "mage",

MR. HOLTZOFF: "pgs been seasonably mage" and
Strike out "within the time specirieq in Rule 33 (a)",

MR. ORFIELD: It we give the Government 30 days

wWhy shouldn-'t We give 1t to the defendanty Isntt that

strangey
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MR. HOLTZQFF: No. Under the Ooperations in
the Department of Justice no appeal may be tsken unless
authorized by the Solicitor General, The result is that
the United States Attorney has to write in to the
Department or Justice, to the Crimingl Division, for
authority to take an appeal. The Crimingl Division reviews
the matter and then passes it on to the Solicitor General,
The Solicitor General, aftep approving it, if he does
approve 1t, then notifries the United States Attorney through
the Criminal Division granting him authority to appeal,
So five days just wonr't work for the Government, If you
grant the Government only five days, here is what they will
do. The Department w1ll probably issue an instruection to
United States Attorneys to appesl in évery case,

MR. DEAN: That 1is what they do now, bractically.
Practically eévery case, They just do 1t automatically.
It 1s just a notice; 1t does not take five minutes to
typewrite, and then they go through the 30 days.

MR. ROBINSON: 1In connection with that may I
Say that I went to the Lepartment of Justice ang talked to
Willlam W, Barron and Oscar Provost on this point, ang
they said, "we just canrt really handle it in less than
30 days." And, in addition to what Alex said, they pointed

out that frequently an appeal requires conferences with

other Government bureaus or departments to see whether the
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question 1s sufficiently Ilmportant to take an appeal on;
and, of course, they pointed out too that the gquestion
comes brand new to Washington, whereas with the defendant,
his lawyers have been working wlith the case and living
with it right down through the proceedings, so they are
relatively ready to answer the question wlth respect to
appeal. This 1s their view of it.

MR, WECHSLER: What 1s the difference 1f the
defendant is not in jaily

MR. DEAN: I just wanted to give Alex a realistic
description of what went on.

MR. HOLTZOFF: Wasn't my description accuratev

MR. DEAN: No, I do not think sc. We used
to take appeals in all cases automatically.

MR. WECHSLER: It took them 30 days to discover
whether they meant 1t, Alex.

MR. HOLTZOFF: Well, in civil cases today there
are various different periods of appeal under different
statutes, and the Judiclal Conference suggested the
consolidation of those statutes so as to provide a unlform
time to appeal in all clvil cases., But I do not think
this can be done with criminal appeals.

MR. YOUNGQUIST: I should like to suggest that
this committee consider extending both the three-day period

and the five-day period to about 10 days. Three days ami
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five days 1s an awfully short time within which the
defendant may take his appeal. It may be a complicated
case and it may become very difficult.

MR, HOLTZOFF: Well, not if you only flle a
notlce of appeal. We are not requiring any statement of
the grounds of appeal. We are just requliring a notice.

THE CHAIRMAN: Yes; just a little piece of paper.

MR. GLUECK: 1Isn't the same true of the Governmenty

MR. HOLTZOFF: The Government operates differeatly
because of the Solicitor General in these matters.

MR. YOUNGQUIST: The Government needs the 30 days.
I haven't any objection to that. But I think the Court
when it got at this thing fresh and got the authority was
rather impatient about the delays resulting from appeals
just went too far in fixing three days and flive days as
limlts.

THE CHAIRMAN: 10 days, you say?

MR. YOUNGQUIST: Yes. I am merely presenting 1t
for consideration.

THE CHAIRMAN: That would be in line 29 and again
in line 32.

Do you accept that, Alexy

MR. HOLTZOFFy Yes. I have no objection to that.
I accept that.

MR. DEAN: I think that 1s a good suggestion.
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THE CHAIRMAN: Now you have heard the motlon,
gentlemen, to do a few things to the first senteance in
thlis section. What 1s your pleasurevy

MR, WECHSLER: What 1s the motion, Mr. Chalrman?
I lost 1t.

THE CHAIRMAN: Read the whole sentence of the
section, if you will, Mr. Holtzoff.

MR. HOLTZOFF: "An appeal by a defendantmmy be
taken within 10 days after entry of judgment or order
appealed from,"

MR. RUBINSON: You do not say "the" judgment,
do you?

MR. HOLTZOFF: Somebody asked me to put 1t in,
yes. (Continuing): "but if a motion for a new trial has
been seasonably made, an appeal from the judgment of
conviction may be taken within 10 days after entry of the
order denying the motion."

THE CHAIRMAN: Are you ready for the guestion?y

MR. SEASONGOOD: Mr- Youngguist thinks it should
be "made seasonably" instead of "seasonably made".

THE CHAIRMAN: All right. All those in favor of
the motion say "Aye."

(Chorus of "Ayes.”")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Are there any further suggestions
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on this sectlon?

MR. SEASONGOOD: You say here that if counsel
1s appolnted by the court or not represented by counsel,
the court asks him whether he wishes to appeal. And then
if the defendant answers in the affirmative you direct
the clerk to prepare the papers. If he has counsel
I think the brethern will resent 1t if you let the clerk
file the appeal papers.

MR. ROBINSON: But the situation is that counsel
appolnted by the Court frequently wlll see the defendant
through to conviction so to spesk, and then he is not
represented by counsel right along but for the appeal,
you see.

MR. SEASONGOOD: That is true. You do not have
to appolnt counsel for the appeal. Couldn't you s&ay
"direct the clerk or such counsel", unless you think his
employment stops when he 1s convicted.

MR. HOLTZOFF: Hls employment stops.

I would like to make 1t gtil1l simpler and to
restore the old-fashioned system of noting an appeal in
open court. Why not say "{f the defendant answers 1n
the affirmative, the court shall direct that an appesal
be noted in open court'?t

MR. MEDALIE: What good will that do the appellate

court?
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MR. YOUNGQUIST: This 1is & very simple and orderly
way 1n which to do 1it.

MR. HOLTZOFF: There used to be a system of noting
appeals in open court.

MR. YOUNGQUIST: That 1s antiquated,

THE CHAIRMAN: 1In place of that long phrase
"If the defendant answers in the affirmative", couldnrt
we say "In the event he does" or "If he does the court
shall direct", et cetera, in line 367¥

MR. HOLTZOFF: Yes, 1t 1s a little ponderous.

MR. YOUNGQUIST: I think I would leave it the
way it 1is.

THE CHAIRMAN: All right.

MR. ROBINSON: This hes been worked on an awful lot,
trying to find a better way.

MR. YOUNGQUIST: In the last sentence I think we
should conform the language to that which we used in the
beginning -~ "after entry of a judgment or order appealed
from".

MR. HOLTZOFF: I think so.

THE CHAIRMAN: 1Is there sny objectiont

(No response.)

THE CHAIRMAN: That will stand.

Is there anything further on this section, gentlement

If not, all those in favor of 36 (a) (2) as amended say "Aye."
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(Chorus of "aAyes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Unanimously carried.

MR. YOUNGQUIST: Mr. Cheirman, the discussion
in connection with (2) has revealed to me that I was per-
haps hasty in suggesting theelimination of "concise
statement of the judgment", because in line 13 we speak
of the order as well as the judgment; and it probably
would not be enough to give the date of the order. We
would have to tell what 1t was about.

MR. ROBINSON: I think that 1s right, Aaron.

MR. YOUNGQUIST: I did not notice that before.

MR. WECHSLER: Does anybody know an order in a
criminal case that is appealable by the defendant other
than an order denying a motion to correct sentencet

MR, HOLTZOFF: Well, that 1s an order. You have
got to take care of that.

MR. WECHSLER: I am just curilous.

MR. HOLTZOFF: Well, of course, this Rule 36 (a) (1)
which contains a statement of whet a notice of appeal shall
contain applies equally to appeals by the Government as to
appeals by the defendant; and appeals by the Government may
be from orders sustaining demurrers.

MR, YOUNGQUIST: Now 1t would be an order dismissing
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the indictment,

MR. HOLTZOFF: Yes.,

MR. SETH: Shouldnrt there be a motion in arrest
of Jjudgment stating the time of appeal?

MR. HOLTZOFF: No; because your Judgment 1s not
entered 1f there 1s a motion rending in arrest of Jjudgment,
and your time to appeal starts running from the date of
entry of judgment.

MR. ROBINSON: Now ~-

THE CHAIRMAN: I think Mr. Youngquist had some-
thing to addr

MR, YOUNGQUIST: I just wanted to say thst I
think we must go back to the language that appears now.

THE CHAIRMAN: <L thought we agreed to that by
consent, to change in 36 (a) (1) that line 13 and restore
the originai language "conecise statement of the judgment or
order",

MR. YOUNGQUIST: All rignht,

THE CHAIRMAN: Giving i1ts date and so forth.

MR, WECHSLER: Do I understand the proposition to
be, Alex, that you can't make a motion in arrest of judgment
after the entry of judgmenty

MR, HOLTZOFF: I always understood that to be the

law,

MR. DEAN: Oh, no. You can make a motion in arrest
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of judgment. It 1s an arrest of the executlon of the
judgment sending the man to the penltentiary.

MR, MEDALIE: I did not understand that.

MR. HOLTZOFF: I do not understand 1t that way.
I understood you have to make the motion before the judgment
1s entered.

MR. MEDALIE: It 1s arrest of the entry of a
judgment.

MR. DEAN: We don't provide that. We give him
so many days in which to make 1t.

MR. SETH: I think 1t 1is ﬁhat the motion shall
be made within three cdays after verdict or finding of gulilty,
or within such further time as the court may fix.

MR. MEDALIE: Well, the normal practice when the
verdict is in 1s, you ask the court whether you should
make the motions now or whether he will fix a date. It
he wants to hear your motions now i1t means he 1s golng to
impose sentence now, which means the entry of the judgment.
If he gives you time he postpones the imposlitlon of
sentence, which 1s another way of saylng that he postpones
the entry of judgment. I do not see how anyone would
want three days or just on his own take three days without
telling the court he 1s going to take it. You are bound to

ask the court to put the case over.

MR. HOLTZOFF: You arrest not the execution of
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the judgment; you arrest the entry.

MR. MEDALIE: That is right.

MR, DEAN: We ought to make that clear, that
the judge could not preclude ycur motion in arrest of
judgment by filing an entry of judgment prior to the three-
day lapse.

MR. MEDALIE: But you do not lose any rights,
because you can still make your motion for a new trial;
and so far as your right to appeal 1s concerned, you appeal
from the judgment of conviction, You do not appeal from
the order denylng the motion 1n arrest of judgment. So you
do not lose any substantive right.

MR. DEAN: Then kick it out. If 1t does not
add anything, kick it out.

MR. YOUNGQUIST: I suppose a diligent defendant
might avail himself of 1t and stay out of jail until his

motion 1s decided.

MR. HOLTZOFF: it 1s a simple matter for counsel
when the verdict comes in to enter a motlon in arrest of
judgment. He can do that, snd then you can expand it later.

MR, MEDALIE: You do not expand it. It is usually
decided immedlately.

THE CHAIRMAN: A1l right, gentlemen. Shall we

go to 36 (b) (1)7
MR. ROBINSON: 36 (b) (1) is based on Rule 11 (Writs
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of Certiorari) of the Criminal Appeals Rules, and is in
the same notes as the present Rule 11, Criminal Appesals
Rules, down to "judgment" in 1ine 51. From lines 51 to
55, it was necessary to add that because the Supreme
Court last week amended its Rule 11 by the provision that
1s incorporated there, lines 51 to 55.

You notice the amending order is set out in
full in your notes of Rule 36, page 12, the order of
February 15, 1943, to take care of Alaska, Hawail, Porto
Rieco, Canal Zone, or Virgin Islands, S0 1f you can help
in getting that new order cut down or stated more
accurately than 1t 1s 1in lines 51 to 55, of course, that
would be a desirable thing for you to do, to try to state
1t oriefly.

Then, as to 36 (b) (1) "Petition: Contents;
Flling; Notice; Record." also ls derived from Rule 11
which says that the petition shall be made as prescribed in

Rules 38 and 29 of the Supreme Court Rules.

7225
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THE CHAIRMAN - I would Suggest, Jim, at the
end of 45 pe say "as prescribeq by its rules", because
the phrase "or the court” is a 1ittle ambiguous,

MR. ROBINSON s All right,

THE CHAIRMAN: 1r there is no objection,

MR. YOUNGQUIST: 1n line 44 the wopgs "of the
United Stateg™ should be Stricken out, We have only
one Supreme Court now,

Mr. ROBINSON: I was going by theip rules
on the cover of their folderp there,

MR, YOUNGQUIST: In the Preceding rule we have
Spoken of the Supreme Court without the descriptive Phrase
"of the Uniteg States",

MR. ROBINSON: No, it says, "Supreme Court of
the United Stateg,

MR. YOUNGQUIST . In the Preceding ruyle,

MR. ROBINSON Oh, which we just passed®

MR. YOUNGQUIST.: Yes, I mean the breceding (a)
(1),

MR. ROBINSON: May we shoulg change it thepe
because the Criminal Appeals Rules use the wopgs "Supreme
Court of the United Statesg",

MR. YOUNGQUIST: Didn't they have g Supreme

Court of the Distriet of Columbig? Maybe that was the

reason for it,



dn2 G
MR. HOLTZOFF: They did,
MR. YOUNGQUIST: I cannot see any reason for it
then,

Mits SETH: Isn't there a Supreme Courc or
Porto Rico?

MR. DEAN: There is one in the Hawaiian Islands
too.

MR. ROBINSON: Better stick with this then,

THE CHAIRMAN: Vle know no one is going to
petition the Supreme Court of Heawali or Porto Rico,
They know we are talking about the Supreme Court of
the United States,

MR. ROBINSON: The order of (b), you see, is
made to correspond to the order of (a). (=) 1is taking
the appeal, and (1) is notice of appeal, with the provisions
a8 to petition and contents, filing notice snd record,
All we have to say about writ of certiorari is Simply
to look at the Supreme Court Rules,

MR. HOLTZOFF: I move its adoption.

TH® CHAIRMAN: (1) and (2)°

MR. HOLTZOFF: Yes,

MR. GLUECK: I second that,

THE CHAIRMAN : Any questions? If not, all those

in favor of the motion say "Aye "

(Chorus of "Ayes.,")
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THE CHAIRMAN: Opposed, "No.”"

(No response.)

THAE CHAIRMAN: Carried,

Rule 3’7,

MR. ROBINSON: Rule 37 (a) (1) is new, that is,
it was not in our former rule, but is needed for complete-
ness Lo show what is done, of course, in case of a
sentence of death.

MR, MFEDALIE: What happens in States other than
New York where a person is convicted of murder in the filrst
degree and sentencei to death? Does the court make sure
an appeal 1s taken?

MR. HOLTZOFF: No.

MR. MEDALIE: 1In New ¥Ynork they make sure an
appeal 1is taken,

MR, HOLTZOFF: They don't in the Federal courts,
I am sure.

MR. MEDALI¥F: No; I am talking about other
States. The Federal court hasn't had much experience
with ceath,

MRr. YOUNGQUIST: We abolished capital punishment
30-0dd years ago, so 1 don't know.

MR. HOLTZOFF: Don't you have it in Minnesota?

MR. YOUNGRUIST: No.

Td% CHAIRMAN: We have a complicated procedure.
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You anply to the chancellor for & writ of error, ne denies
it, and then you go to the Court of Errors and Appeals -
I don't %¥now why.

MR. YOUNGCGUIST: Why do we have (a) (1)?

MR. ROBINSON: It is supposed to complete and
to conform with the corresponding provisions of the
rest of the rule, that is, you are talking about "8tay
of Execution" - that 1s your heading - "and Rellef
Pending Appeal." 30 first we nave, "A sentence of
death shall be executed unless an appeal 1is taken ."

This rule comes from Rule 52 (a) and 52 (b)
in Tentative Draft ©. In 52 (a), of Tentative Draft
5, they start out with "A sentence of imprisonment
shall be executed unless an appeal is taken" --

MR. YOUNGQUIST: That goes on, "and the
defendant elects * * * to remain in detention.” There
is a reason for stating that there, but there is none
for stating it in (1).

MR. ROBINSON @ If there isn't any, it ought
to be stricken out.

MR. WECHSLER: I 1o not see why we should make
rules on the execution of sentence anyhow. It is an
executive, and not a judicial, matter. It seems to me
what we want a rule on is 'stay".

THY, CHAIRMAN: I think (1) might well come
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out.

MR. ROBINSON: Yes, it isn't the execution.
We are just trying to save a stay. I state it this
way because in our Rule 5 we stated it that way.

MR. YOUNGQUIST: I think it 1s wrong, wherever
it is., It seems to me we have two problems, first,
we want to provide that the court may stay execution,
whatever it is that 1s to be executed and, second,
we must confront the problem of whether we want the
filing of an appeal to operate automatically as & stay.
I do not see what else is involved.

The second subdivision of (&) ought to read
thus, "A sentence of imprisonment shall be stajed LI
an appeal 1s taken and the defendant elects with the
spproval of the court to remain in detention or 1is
admitted to bail.”

THE CHAIRMAN: (1) is coming out by consent.

MR. ROBINSON: It leaves & gap in your rules,

if you strike it out.

MX. MEDALIE: You are providing that a man's
sentence is stayed, and he is going out on bail, if it 1is
granted, under certain conditions, but your rules are
incomplete, for nothing is said about s stay of execution,
when the sentence is death and certain things happen.

And the only‘thing you provide for there is that if a
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notice of appeal 1s filed, then the sentence must await
a determination or disposition of the appeal.

I think it 1is necessary to have it.

MR. WECHSLER: It should be, "stay of execution
of sentence of deatnh pending action on petition for
executive clemency"” . I believe it is not hroad
enough .

MR. HOLTZOFF: This 1s an executive matter.

MR. YOUNGQUIST: You mean the stay?

MR. WECHSLER: Sometlimes the court should not
grant 2 stay.

MR. DEAN: It is & judicial matter.

MR. ROBINSON: Doesn't Aaron's suggestion take
care of your suggestion?  Change the word "executed"
to "stayed" on line %4, "y sentence of death shall be
stayed" - and change munless" to "when" on line 5 -
"when an appeal is taken."

MR, WECHSLER: The court might grant a stay
for some other reason than because an appeal is taken.

MR. ROBINSON: That would still be possible.
That would not Dbe "executing”.

MR. YOUNGQUIST: This 1s not exclusive., This is
simply mandatory, if an appeal is taken.

MR, ROBINSON: That is 1it.

MR. WECHSLFR: shouldn't we have & rule on
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"stay", articulating the general power to stay execution?
MR. YOUNGQUIST: I would not think so.

MR. WECHSLER: Shouldn't it go sometning like
this, "Execution of a sentence of death or of imprisonment
may be stayed by the court," and then go on to add that
an appeel and an election, or admissionto bail from
detention without electing, to serve sentence shall
also operate as a stay?

MR. MEDALIE: I don't think you neei that.
Look, the Bxecutive cén always defer the date for
execution of sentence, can't he?

MR. WECHSIER: Yes.

MR. MEDALIE: You needn 't provide for tnat,
because the end is not judicial. A man is about to die
tomorrow, because his appeal has been dismissed, or the
Circult Court of Appeals has affirmed the conviction,
and the Supreme Court has denied certiorari, and all
the papers are back in the district court. Suppose
the date is fixed for tomorrow, and the President works
fast and postpones it for & week or a month?

MR. WECHSLER: Suppose he does not?

MR. MEDALIE: It is none of the court's business.

MR. WECHSIER: I don't agree with 1it.

TR CHAIRMAN: That is the general rule in the

Supreme court, that reprieves are exclusively within the
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Executive.

MR. WECHSLTR: Is he the only one who has the
responsibility where there is a judicial determination?
I defer to your judgment,

MR. DEAN: You get stays by the Supreme Court
of the United States in cases where they come up from the
State courts,

MR. MEDALIE: That 1is because there 1is something
pending. Anything happened that makes them stay?

MR. DEAN: Stay has been granted when any
certiorari has been filed.

MR. MFDALIE: Was there something pending?

MR. DEAN: No, only on advice that something
would be,

MR. M=DALIE: That is almost the same thing.

M}, YOUNGQUIST: That 1s another case, but this
does not exclude anything. 1t simply makes it mandatory
to grant a stay if an appeal 1is taken. Whatever powers
the court has to grant a stay beyond that remain unimpaired.

TdE CAAIRMAN: If it has any.

MR. YOUNGQUIST: 1If it has,.

MR. DEAN: Certainly it has power to stay pending
preparation of a petition for certiorari.

MR. YOUNGQUIST: Yes, after petition is filed,

MR. MEDALIE: That contemplates judicial
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proceedings. We do not contemplate doing anything
involving Executive action. It is none of our business.
The =“xecutive has the means and it can do with them whatever
it pleases.

TdF CHAIRMAN: That was demonstrated in the
Hauptmann case.

MR. WECHSILER: I am not clear on it. Maybe
you are right.

MR. YOUNGQRUIST: I move, Mr. Chairmen, that
in (1) and in (2) the words "executed unless" --

MR. ROBINSON: And (3), line 1l.

M3. YOUNGQUIST: -- and (3), the words "executed
unless" be stricken and the words "stayed if" be substituted.

MR. HOLTZOFF: I thought (1) went out entirely.

MR. MEDALIE: No.

MR. YOUNGQUIST: No, I do not believe it should.

THE CHAIRMAN: If there 1s no objection, that
will stand.

MR. WECHSL®R: You don't want to put in anything
about a petition, Aaron, for certiorari?

M3. YOUNGQUIST: No; 1if an appeal 1is taken,
the petition for certliorari would not be an appe&al.

MR. WECHSLFR: No, I know, but an appeal has
been taken; =nd if it wasn't taken, it must be stayed

until the case comes back, I take 1it.
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MR, YOUNGQUIST: Yes. Don't you have to get
a new stay in the Supreme Court after affirmance in the
Court of Appeals, if it 1s a death case or imprisonment
case?

MR. HOLTZOFF: I do not think your correction
will go for (3), . Aaron.

MR. YOUNGQUIST: I haven't read (3).

MR, HOLTZOFF: I thought you proposed it.

MR, YOUNGQUIST: I think Jim suggested it.
I haven't read (3).

MR. HOLTZOFF: It won't suit (3)., It will suit
(1) and (2) all right.

THF CHAIRMAN: May we péuse just a moment to
follow Herbert's question? Is 1t your thought that
we have to include certioraris there?

MR, WFCHSTER: I think it is the practice.
I think a stay exnires when the remittitur goes down
from the circuilt court of appeals,

MR. HOLTZOFF: That 1s right, but the present
practice is to apply for a stay penling such certiorari,

MR. SEASONGOOD: They apply in the ecircult court
of appeals to stay the mandate until the certisrari has
been heard,

MR. DEAN: That is what 1is done.

MR. HOLTZOFF: But you make the application in
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the Supreme Court for a stay of mandate. That 1is
governed, really, by a Supreme Court practice.

MR. WECHSLFR: Well, 1t 1is part of --

MR. SEASONGOOD: It is part of the eircuit court
of appeals.

MR. WRCHSLER: It is part of the rules that we
codify. |

MR. SEASONGOOD: You ask the circuit court of
appeals to stay its mandate until the petition for
certiorari has been passed on.

MR. WECHSLER: That is right, you c3n get 1t
either from the circuit court of appeals or froa the
Supreme Court Justice.

MR. HOLTZOFF: That is rignt.

TAT CHAIRMAN: That s practice, I 3uDPOSE,
properly to come within certiorari generally, criminal
and civil both, better than here.

MR. YOUNGQUIST: If there is any question about
it, we should add to (1), "as soon as petition for
certiorari is filed".

MR. HOLTZOFF: It is at variance with the
Supreme Court rules.

MR, TOUNGAUIST: I would not think it nccessary.

MR. HOLTZOFF: I do not think 1t is necessary.

THE CHAIRMAN: Now we have covered (1) end
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(2).

What was the question on (3)?

MR. VEDAL.LT: It is only the language of the

first sentence.

MR. HOLTZOFF: The same correction won't be

applicable,

" MR, MEDALIE: DNo.
MR. HOLTZOFF: If sou will read that, Aaron,

you will see that jou have --
MR. MPDALIE: I suggest:

"Upon appeal from a judgment to pay a fine
the

or a fine and costs, exccution may be stayed byadistrict

court or b, the circuit court of appeals upon such terms

as the court ceems proper."

TH® CHAIRMAN: Any other suggestions?

MR. HOLTZOFF: Would you mind reading 1t

again?
MR. MEDALIE: will the stenographer rced 1it?

{(Record read.)

TR CJAIRMAN: Is there any other question

that has reference to (3)? Anything else?
5 it is "the reglstry of

MR. MEDALIE: Yoo Wil

i
Q((

the district court"? I don't know what that is.

MR. HOLTZOFF: That is, the clerk has s fund,

a trust fund, called "the registry".

MR. MEDALIE: Is 1t?
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M, IOLTZOFF: Yes,

MR. MFDALI%®: Is that by statute?

MR. HOLTZOFF: I don't know whether 1t 1s by
statute or regulation, but it is a traditional term
that dates back, I think, to the beginning of thn=
government, and that phrase is now used in this particular
rule.

MR. ROBINSON: It is Rule 5 (Supersedeas) of
the Criminal Appcels Rules.

MR, YOUNGQUIST: T move that we adopt it.

THF, CHAIRMAN: ’I think we cover all of (2),
then.

MR, MEDALIE: Then there is somr thias the matter
with my language, as Hepbert points out. "A judgment
imposing & fine or a fine and costs" -=

THL CHAIRMAN: At the beginning of (3)?

MR. MFDALIE: Yes.

MR, HOLTZOFF: Then you do not neel the word
"execution”. "5 judgment imposing a fine or a fine
and costs may be stayed".

MR. M"DALIE: I did not put in the word
"execution".

MR. HOLTZOFF: I thought you had 1t --

MR. MEDALIE: Wnere did I have "execution"?

MR . HOLTZOFF: I took it down wrong, then.
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MR. DEAN: "execution may pe stayed" ,ou saild.

TqF CHAIRMAN: 'may be" or "shall pe'?

MR. MEDALIE: No. "y judgment" - nave we cot
that? "Upon appeal from & judgment imposing & fine or a
fine and costs' --

MR. GLUECX: “execution may be stayei".

MR. MEDALIE:  Oh, execcution may be stayed",
you are right. What is the matter with that?

Mz. HOLTZOFF: If you 88y "p judgment imposing
a fine or & fine and costs", you don't want to sa&y "execution
may be stayed".

MR. MFDALIE: What do you want ©o stay there?

MR. HOLTZOFF: "p judgment imposing A fine or
a fine and costs may be stayed".

MR. MEDALIE: What do you stay, when you get
a judgment? suppose I got & judgment against jou for
$2.50, What have I stayed?

MR. HOLTZOFF: We always s&jy "execution' at
the beginning of a sentence, "pxecution of the judgment
may be'" and so on.

MR. MEDALIE: No, you execute the sentence
contained in the judgment. That is what we are saying
here.

MR. HOLTZOFF: I think I must have gotten it

down wrong. How are you going to make it read?
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MR. MFDALIF: "On appeal from & judgment" --

MR. HOLTZOFF: I thought you struck out "upon
appeal®?

MR, MEDALIE: No, we put it in.

THE CHAIRMAN: Stert over, Alex.

MR. MEDALIE:  "Upon appeal from a judgment
imposing & fine or & fine and costs, execution may be
stayed by the distriet court or by the circuit court
of appeals upon such terms as the court deems progec."

MR. YOUNGQUIST: George, would you accent
a suggestion, "execution of sentence may be stayed", to
conform to the others and to make it a 1little more
a&ccurate?

MR. MEDALIE: Suppose the judgment 1is to
g0 to prison for UN-odd years, and you cannot pay the
fine?

MR. YOUNGQUIST: It is only a fine.

MR. ROBINSON: (3).

MR. MEDALIE: But, you see, you may be sentenced
to both imprisonment and a fine,

MR. DEAN: Not under (3).

MR. HOLTZOFF: No; (3) applies to --

MR. ROC3INSON: Fine only,

MR. HOLTZOFF: No; also applies to a fine where

there is also a sentence of imprisonment.
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MR. MEDALIE: That 1s what I had supposed.

Mr, HOLTZOFF: This is an amendment.

MR, MEDALIE: Why get mad about that, when we
know we are always sent to jail for ten years and $10,000°9
That is the standard for passing a green light.

MR. HOLTZOFF: We hadiquestion srising out of
& sentence,

MR. YOUNGQUIST: Then that won't do, because
you stey the whole thing without gqualification.

Mr., HOLTZOFF: Yes, that is right.

MR. YOUNGQUIST: What we &re trying to do here -
it was not clear in my own mind - what we are trying to do
here is provide for a stay of execution of a sentence
to pay a filne.

MR, HOLTZOFF: Yes.

MR. YOUNGQUIST: Or the execution of the sentence
to pay a fine where there 1s also imprisonment imnosed.,

MR, ROBINSON: That is right.

MR. HOLTZOFF: Until, you see, paragraph (3)
was adopted, there was no provision for staying --

MR, MEDALIE: All right, Look, we are all
agreed now. "Upon appeal from a jugment which includes
the imposition of a fine or a fine and costs, exscution

of that portion of that sentence imposing a fine or a
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fine and costs may he stayed by the district court,"
ete.

MR. HOLTZOFF: I think you have it accurately,
but I think you can condense it somewhat by following the
phraseolozy of the present rule, "A sentence to pay a
fine or a fine and costs" - or "execution of a sentence
to pay a fine or a fine and costs may be stayed on
appeal by the distriet court or by the circuit court
of appeals upon such terms as the court deems proper."
Wouldn't that be better, somewhat more ccondensed?

MR. MEDALIE: Really doesn't make tne slightest‘
difference,

MR. YOUNGQUIST: I suggest we leave it to the
Reporter to straighten it out,

MR. MEDALIE: All right,.

Suppose you get sent to jall and required to pay
fine and costs? I don't think splitting it up makes
much difference. Only the horror of both inthe first
subdivision suggested splitting up the penalties, when
they really come together?

THE CHAIRMAN: Musn't (2) and (3) be joined?

MR. MEDALIE: I think so.

MR. HOLTZOFF: No, (2) and (3) are not joined
in the present rule.

T4, CHAIRMAN: No, but shouldn't they be?
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MR. HOLTZOFF: No, there was a contingency
which made (3) necessary, because the rules at first
Provided for a stay of a sentence of imprisonmeat oput
there was no provision as to what should happen to tre
fineing part of such judgment, even though there was
an appeal and a stay, and the United States Attorney
for the Southern District of New York kept collecting
the fines because, he said, "I have no way of
stopping collecting fines because there is no stay.,"
30 we thought there ought to be provision for a stay
and there ought to be more Protection, and this was
worked out.

MR. MEDALIE: Aaron, aren't most fines impo§ed

.whether collected or not in connection with the Sentences

of imprisenment?

MR. HOLTZOFF: Yes, they are,.

MR. YOUNGGUIST: I wouldn't say that.

MR. MEDALIE: Well, plenty of them are.

MR. SEASONGOOD: There are plenty that are
not; they are fined for income tax violations without
jail sentences,

THE CHAIRMAN: Are you in favor of the adoption
of the section with these suggestions? If so, all those
in favor say "Aye,"

(Chorus of "Ayes.")
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MR. ROBINSONs You show the application to the
district court is not practicable, How long does it take
to show the judge 1s not around?

MR, HOLTZOFF: We used to get extensions by
presenting a consent order, consent signed by counsel.

MR. YOUNGQUIST: Both counsel?

MR. HOLTZOFF: Yes.

MR. SETH: You still do.

MR. HOLTZOFF: Under this, you don't.

MR. DEAN: I don't see anything wrong with this
rule. [ think it is more orderly. L think you should
go to the district judge first, I apnreciate the time-
saving to the judge.

| MR. HOLTZOFF: I am speaking for defense counsel,
and if defense counsel don't think --

MR. YOUNGQUIST: No,

MR. HOLTZOFF: =-- they are sgtisfied with it,
well, all right.

TR CHAIRMAN: In line 24 shouldn't we mention
the circuit justice before the circuit judge, just as
a matter of courtesy?

MR. YOUNGQUIST: 1Isn't the idea behind that
the order in whiech they are approached?

T4 CHAIRMAN: You go first to the court, and

then to the circuit court, and then to the clircast Jjustice.
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MR. YOUNGQUIST: The circult justice is the
last resort, as I understand it.

MR. WECHSLER: This applies only to the period

pending appeal to the cireuit court of appeals, is that

right?
MR. SETH: Yes.
THE CHAIRMAN: Are there any further questions?
MR. YOUNGRUIST: I have one question. The first
two words in line 27, you use the past tense, This 1is

8 thing that may be done by the district judge. Shouldn't
it read, "relief which might be grantel by the distriet
court"?

MR. MFDALIE: Yes, that is right. “uilte right,

MR. ROBINSON: No, 1 do not see any reason for
departing from the uniform rule in the style of ig, in
those two words.

MR. TOUNGRUIST: It isn't of any importance.
I just asked the question. I don't care,

MR. ROBINSON: It seems to me it is grammatically
correct,

TAE CHAIRMAN : Wnich might have been granted,
if you could have got hold of him.

MR. WECHSIFER: What about bail pending vetition
to the Supreme Court? 1Is that covered somewhere elsc,

Jim?
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[MR. ROBINSON: Yes,

MR, WECHSILER: Pending petition for certiorari?

MR, ROBINSON: You mean thatappeal on line 2529

MR. DEAN: That does not cover 1tx

MR. WECHSLFR: No, I want to know where there is
a provision about the granting of bail pending petition
for certiorari.

MR. ROBINSON: Well, have you looked at UE?

MR, WRECHSI®R: No, I have not, Is that where
I should look? We should add to that, when you get
to that point, that is, 45 (a) (2),"(3), 'Ball Upon
Appeal, Bail should be allowed penling appeal only
if the appeal involve a substantial question."  Would
you want to add after "appeal" "only if the appeal involve
a substantial question”?

MR. YOUNGQUIST: Your appeal is over, Petition
for certiorari has been flled,.

MR. WRCASLER: I think that belongs aere just
as much as it belongs in 45 (a) (2). My understanding
is that any justice of the Supreme Court can grant bail
pending filing of petition, is that right?

M. HOLTZOFF: Yes, he grant bail pendinc
appeal in the circuit court of appeals in his ecapacity

88 a clrecult justice.

MR. MEDALI%: You have been conviected; the
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cireult court has affirmel; yjou take a petition for
certiorari to the Supreme Court. can't the cirecuit
court give you bail, or a judge of the circuit court,
without having to run down to Washington and bother
them?

MR. HOLTZOFF: I think so,

MR, MFDALI%: I understood that.

MR. YOUNGQUIST: Not under this.

MR. MEDALI®: No, but I understool that is the
present practlce.

MR. YOUNGQUIST: Surely, it is.

MR, MEDALI%: Let us say so0.

MR. WECHSLER: 3ut when this refers to
circult justice at 24, does it refer only tn the justice
who 1s assigned to the circult involved or does it refer
to any Supreme Court instice?

MR, MEDALI®: The former, I should think,
clearly.

MR. YOUNJQUIST: I should think the foruer.

MR. MEDALI®: This is the circult justice.

MR. YOUNGQUIST: 3houldn't it be broadened?

MR. HOLTZOFF: It should be "a circult justice"
because they all nave equal power. The assigning of the

eircult justice to a specific circuit does nnt linit
}

his jurisdiction.
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THE CPFAIRNAN: Tou are supposed to try rim first,
and 1f you cannct fiad him, go on to the ncxt, is that
the practice?

MR, HOLTZOKFE: Yese

THis CHAIRNAN: Better change that "the" to
'rano

VYR, W.CHSLiR: Then don't we have to put in
"certiorari" as well as "appsal™?

MR. ROBINJON; I think so., Bettet put it In
45, hadn't we?

ME.wiZCHSL.R: Have to put it here too.

MR, ROBINSON: Put it in line 20, yes,
"Bet) upon appesl or certiorari,

MR. MLTALIE: You don't have toput all the
othar gstuftl in.

You can take your bail on certiorari
as a separate provision. "A circult judge or a cir-
cult Justlce way admit to ball pending the determination
of the petition for writ of certilorari to the Supreme
Court,."

LR, WECHSLLR: "pending the filing and
determination"

MR. “MEDALIK: "pending the filing"

NR. W.CHSLLF: Yes, they frequently grant c¢hat

In theilr discretion.
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MR. MFDALIR: All right,

MR, ROBINSON: Returning to line 24, you
are changing "the circuit justice" to "a circuit justice",
There is only one ecircuit justice, "a justiee of the
Supreme Court” you might say, but there is only one
circult justice,

MR, WECHSLER: In a circuit.

MR. GLUECK: That is true, but I taink it is
better to say "a justice of the Supreme Court',

MR. DEAN: If you made 1t "justice of the
Supreme Court" 1t would be easier to do it,

MR. YOUNGQUIST: He is really acting as a
celrcult justice and not as s justice of the Suvpremec
Court .

MR, GLUECK: That means the one assigned to the
circuit, ordinarily,

MR. YOUNGQRUIST: Yes, but irf they cannot find
him, they will take the next one,

MR. SFTH: I remember an occasion of that sort
when I was in Washington, where I bPresented a petition
to Mr. Justice Butler. It was not in his circuit at all,
but no one else was available, so we went there, In that
®@pacity he is acting as a cireuit justi~e and not as a

justice of the Supreme Court.

it has gotten
This deals with a matter before it has g
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through the circuit court of appeals, I think after

it is gohtten through there, and it 1Is on its way to the
Supreme Court, he might be acting in a different capacity,
although I would not be sure,

MR. GLUECX: I think 1t is a8 1lot easier to say
"a justice of the Supreme Court".

MR. DEAN: When you meke application, you normally
make it to the circuit justice. If he were away, you
would go to somebody else.

MR. HOLTZOFF: That 1s a matter of court
organization, not a matter of power.

MR. ROBINSON: The Judiecial Conference has
recommended this as a rule, and three or four circuits
have adopted it. Wouldn't it be a good idea to leave
it?

MR. DEAN: The circuits could not adopt a rule
suech as that without the apnroval of the Supreme Court,
could they? 1 would suggest leaving it "the cirvcuit
justice".

THE CHAIRMAN: "the circuit justice", because
he sits in the Annual Judicial Conference. In fact
he presides at it, I believe.

MR. WECHSLER: 1t gets us back to whether we
are dealing with 3upreme Court justices only in their

capacity as circuit justices., I do ndot think we are.
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At least I do not think, under the present law; that
is the way it has to be dealt with.

MR. YOUNGQUIST: Several circuits have adopted
the rule in that form. I wonder whether we should not
conform?

MR. HOLTZOFF: HAre we sure they have not made
any change in adopting the rule?

MRS . PETERSON: I think I can explain why it 1s
in this form. It is the rule practically as it is adopted
in the cirecuits and, of course, so far as they are concerned,
they can make rules only for their own circuifs. So
probably I think the change should be made to justice
of the Supreme Court.

MR. YOUNGQRUIST: Have you a copy of the rules?

MRS . PETERSON: No, I don't, I am sorry, but
I think that is the explanation for the limited language
there.

MR, WECH3LER: There 1s a provision in the
Supreme Court Rules on appeal and the rules of apnellate --

MR. ROBINSON: We have those right here,

Yes, supersedeas, but I do not see any --

MR. DEAN: It is in the Criminal Rules, 1934 Rules.

MRS . PETERSON: Oh, you mean the general rules?

MR. ROBINSON: Rule 5 1s supersedeas,

MR. DEAN: "Ball * * * or by the circult justice",



dn 958
that is right. This is the Criminal Rules.

MR. ROBINSON: Criminal Appeals Rules.

They use, in Rule 6, on appeal, they use "by the circuilt
justice". Supreme Court Rules.

MR. GLUECK: I second Mr, Wechsler's motion that
they be changed to "a justice of the Supreme Court'.

Tz CHAIRMAN: All those in favor of tne motion
say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

Td% CJAIRMAN: Carried.

Ape there any further suggestions on (c¢)?

MR. SFASONGOOD: I just wonder whether there is
some inconsistency between 37 (c) and 38 (a)? Because
in %8 (a) you say, "The supervision and control of the
proceeiings on the appeal shall be in the appellate
court from the time of the filing with 1its clerk of the
notice of appeal', and here you say, in this 37 (e)
that before they can do anything sbout this you have
to show why you could not do it in the distriet court.

THE CHAIRMAN: You are only going to the
distriet court for relief pending appeal. Isn't that
the distinction?

MR. SEASONGOOD: No, you want to enlarge the
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time.

MR. ROBINSON: Merely & sort of emergency thing,
isn't it, Murray?

MR. SEASONGOOD: "time for docketing the record
on appeal or for any other relief".

MR. ROBINSON: "which might have been granted
by the district court”.

THF CHAIRMAN: Wasn't the purpose one of
convenience, to avoid burdening the court of appeals
with matters which were more within the knowledge of the
district judge?

MR. ROBINSON: Somewhat .

MR. SEASONGOOD: In 38 (a), it just seems to
me that you say the whole business 1s with the appellate
court from the time of the filing of the notice of appeal.

THR CHAIRMAN: Then let us saj, "excent as
provided in Rule 27 (¢)", then, to cover that. I think
your point is well taken.

MR. LONGSDORF: You junped a 1ittle too fast
on that. I think we are not quite clear on this justice
of the Supreme Court. What about the chilef justice?

MR. HOLTZOFF: He 1s & justice.

MR. LONGSDORF: There are two kinds of justices,
chief justice and associate justice. He 18 covered by

this description?
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MR. HOLTZOFF: Yes,

THE CAAIRMAN: May we adopt 37 (c¢), realizing
we have 8 point to come up in 38 (a)?

MR. MEDALIE: You have another point that Herbert
brought up, bail pending the filing and determination
of petition for writ of certiorari,.

THE CHAIRMAN: I thought you dictated that as a
separate paragraph,

MR. MEDALIE: Was 1t accepted?

MR. DEAN: I thought we fixed it by changing
lines 21 and 22 to read "Bail pending appeal or certiorari
shall b= as provided in these rules", and then come over
to 45 (a) (2) later and put in some appropriate language
to cover it,

MR. MEDALIF: If it is already done, all right,

MR. WECHSLFR: I think we ought to put in on
line 25, "pending appeal or petition for writ of certiorari'-
put iIn the words "or petition for writ of certiorari'.

THE CHAIRMAN: In line 252

MR. WECHSLER: Yes.

MR. GLUECK: That is right.

MR. YOUNGQUIST: Change the heading then?

MR. ROBINSON: Yes.

THE CAAIRMAN: '"Application for Relief pPending

Appeal or Certiorari",
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MR. HOLTZOFF: Why not say, "pending review",
and then use only one word?

MR. ROBINSON: Applies only to certiorari and
not to appeal.

MR. HOLTZOFF: Oh, it applies to both.

MR. ROBINSON: Are you sure it does? Does 1it,
Aaron?

MR. YOUNGQUIST: What?

MR. ROBINSON: Does "review" apply to "appeal"?
Does it apply to "appeal" as well as "eertiorari' here?

This rule has not carried us beyond the circuit
court of appeals, so far as it is prepared, but if we are
going to include in it anything to be done after that
appeal is finished, then we have to mention it in the
heading.

MR. WECHSLER: We might as well put it in,
because there is no separate rule.

MR. ROBINSON: That has been done, and I am
just pointing this out, I say, the question is about the
heading of (c¢) on line 22,

MR. YOUNGQUIST: The heading should be "certiorari"
in both cases.

MR. MFDALIF: You are talking &out the heading?

MR. ROBINSON: That is all,

MR. HOLTZOFF: I em suggesting "pending review"
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to cover both.

MR. DFAN: Seconded,

MR. YOUNGQUIST: That is better.

THE CHAIRMAN: That will also change the heading
in line 2, will it not?

MR. HOLTZOFF: Yes,

THE CHAIRMAN: So our motion will be to change
the heading from "Appeal' to "Review" in line 2; same
change in line 22; line 24 change "the cirecuit justice"
to "a justice of the Supreme Court"; 1line 25 to insert

after "asppeal" the words "or petition for certiorari'.



967
7.8 1mk 7

2/22.9.05 P, M.
Fol. Dan. MR, MEDALIE: If you do that on line 25, that
means you have to go to the district court.

THE CHAIRMAN: Judge, that is the way you are
putting it.

MR. BURNS: That 1s the reason I thought you
made & motion for a separate paragraph.

MR. MEDALIE: That is what I 4id, so I was
surprised.

THE CHAIRMAN: I thought that was agreed to.
All those in favor of the Judge's motion say "Aye".

(Chorus of "Ayes".)

THE CHAIRMAN: Those opposed, "No".

(No response.)

THE CHAIRMANY Carried. Now give us your
motion for the new paragraph.

MR, MEDALIE: It could be a new paragraph.

MR. HOLTZOFF: No, (e).

MR, MEDALIE: Yes. "Pending the filing and
the determination of a petition for a writ of certiorari
a defendant may be admitted to ball by either the circult
court, a circult judge or a justice of the Supreme Court."

MR. GLUECK: Don't you want to leave out
"either"?

THE CHAIRMAN: Let us use the same langusge,

"by the Circuit Court of Appeals, a circult judge or a
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THE CHAIRMAN: Suppose we hold that until we get
to 45 and move it out here.

MR, MEDALIE: A1l right,

THE CHAIRMAN: Then we go to 38(a). Mr,
Seasongood has g Suggestion at the end of the first
sentence on line 6, "except &8 provided in Rules 35 or
37(¢)”. Is that correct?

MR, SEASONGOOD: Yes, if that is what you want
to do.

MR, SETH: That is unnecessary, in view of the
recognition in lines 8 and 9 that the district court may
make orders,

THE CHAIRMAN: No. I do not see that.

MR. SETH! "modify or vacate any order made
by the district court".

THE CHAIRMAN: The Appellate Court may do that,.

MR. DEAN: "or order the district court”. I 4o
not think that does 1it.

THE CHAIRMAN: No, I do not think that meets
the question quite.

MR, YOUNGQUIST: Have we inserted Murray's
words in line 6, "except as provided in Rule 37(q)"?

THE CHAIRMAN: Perhaps we better have a motion
on it,

MR. YOUNGQUIST: I Second the motion.
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per jure himself.
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In the District of C

MR. HOLTZOFF:
to argue 8 matter O
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£ that kind, and

gtep up to the bench
no one cén hear but the judge, counsel, and the

pher who moves up to the bench.

1t 1s done here.

atenogra
1t is done in

MR. MEDALIE:

done &ll over.

Brooklyn. It is
hink 1t is a horrible

MR. SEASONGOOD: It

to go up to the bench and have everybody

practice,
e fixing ub something.

whispering. The Jjury thinks they ar
rial ought to be in open court.

1 think the t
MR. vOUNGQUIST: Yes; they think it 1s @

conspiracy.

MR. SEASONGOOD: That 1is right.

do not seem to be getting very

THE CHATRMAN @ We

gentlemen, and some of us 100k very

far with this rule,

tired.
11 run into

MR. YOUNGQUIST: 1 do not tnink ve wi

any trouble with it.
THE CHAIRMAN: Now, how do you want 1t finally?
MR. HOLTZOFF: 1 move that i1t be adopted in 1ts

present form.
MR. WECHSLER:

It has been moved and seconded.
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THE CHAIRMAN: Yes, 1t has,

Now, all those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Unanimously carried.

Rule 42: Are there any remarks on Rule 42°?

MR. YOUNGQUIST: I have a question on line 7.
What does "Appearance of counsel” mean preceding "and
assignment of counsel shall be made so far as practicable
before arraignment”? Why do we need with "Appearance of
counsel”?

MR. WECHSLER: I think it should begin
"Assignment".

MR. YOUNGQUIST: That 1is my suggestlion.

MR. HOLTZOFF: Yes.

MR. SETH: I think counsel should enter their
appearance before arralgnment 1f they can.

MR. ROBINSON: Oh, yes, that is desirable.

MR. SEASONGOOD: If he wants his counsel, he
has him,

MR. FOUNGQUIST: He 1s told or asked at the
arraignment if he has counsel.

MR. MEDALIE: If he 1is assigned he has made an

appearance by virtue of his assignment. The assignment
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itself creates an appearance.

MR. ROBIN3SON: This factor enters into it:

We are trying to do as much as we can pretrial, which
involves having counsel appear - and known as early as
possible in the proceedings; so that was the idea of 1it.

MR. YOUNGQUIST: What good would it do for the
rules to tell the defendant he 1s supposed to have his
counsel appear?

MR. HOLTZOFF: I move this rule be adopted with
the change suggested.

MR. WECHSLER: Seconded.

THE CHAIRMAN: In the last line I think it
should be "shall be made whenever possible." Isn't that
better?

MR. ROBINSON: The way it is now it is in 1line
with our idea that a defendant for whom counsel has to be
assigned should have the assistance of counsel before
arraignment day when he 1is in court there and the judge
says to him, "Now, lawyer so-and-so here at the bar will
walk out in my chambers with you and when you come back
you can tell us how you want to plead." Aren't we
considering that?

MR. HOLTZOFF: But the Chairman's &h1ange won't
alter that.

THE CHAIRMAN: It 1is merely a matter of phrasing -
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"Assignment of counsel shall be made whenever possible
before arraignment."”

MR. ROBINSON: I see.

MR. YOUNGQUIST: It isjstronger language than
you have got, Jim.

MR. SEASONGOOD: I think in the arraignment
Section you have got something to the effect that he have
counsel as soon as possible before arraignment.

MR. HOLTZOFF: "whenever possible before
arralgnment™ is the way the Chairman suggests,

THE CHAIRMAN: I am troubled by the phrase "so
far". That is what bothers me.

MR. YOUNGQUIST: How about "shall be made before
arraignment whenever possible?

MR. DEAN: '"as long before arraignment as
possible.”" That is what you wvant, do you?

MR. YOUNGQUIST: I do not think You nedd that.
"before arraignment" - that ought to be 1in.

MR. ROBINSON: When you say "whenever possible”
you are saying --

THE CHAIRMAN: Well, all right; "as long before
arraignment &s possible.”

MR. ROBINSON: Or Yas practicable."

THE CHAIRMAN: "as practicable.” fThat would be

better,
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MR. ROBINSON: I believe that would be better.

THE CHAIRMAN: Are there any further comments?

MR. YOUNGQUIST: Mr. Chairman, does that language
by any possibility exclude the assignment of counsel at
or after the arraignment?

THE CHAIRMAN: I think not. I think that is
covered by the earilier rule. Is it?

MR. WECHSLER: Well, arraignment 1is stating the
charge and calling upon him to plead, and he is not going
to be asked to plead without first having had the
opportunity to confer with counsel. You want to give him
an opportunity to confer with counsel.

MR. SEASONGOOD: Could we Just look at that
rule for a minute? I have forgotten the number of it.

MR. WECHSLER: Rule 10,

MR. HOLTZOFF: There is nothing about counsel
in the arraignment rule.

THE CHAIRMAN: Did you adopt the alternate rule?

MR. HOLTZOFF: No.

MR. ROBINSON: fThe Committee on Style recommended
that, didn't they?

MR. HOLTZOFF: The Committee on Style revised
the arraignment rule pursuant to the corrections of the
full Committee.

MR. ROBINSON: Shall I state it?
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MR. HOLTZOFF: 1If you wish.

MR. ROBINSON: The way the Committee on Style
tentatively raised it is as follows:

"The arraignment shall be conducted in open
court and shall consist in reading the indictment or
information to the defendant, or, if he consents, by
Stating to him the substance of the charge and calling
upon him to plead therets. He shall be advised if he is
entitled to a copy of the indictment or information, and
if he requests it, a copy shalil be given to him before he
1s called upon to plead."

MR. WECHSLER: It is pointed out that there is
nothing in there about counsel.

MR. HOLTZOFF: fThat 1is right.

MR. DEAN: The question is whether it belongs
in arraignment or whether we shall provide for it here,

MR. HOLTZOFF: I think Rule 42 covers 1it. The
Second sentence covers this point, doesn't {t:

"If the defendant appears in court without
counsel the court shall advise him of his right and assign
counsel to represent him unless he elects to proceed
without counsel or is able to obtain counsel of his cholce™?

MR. WECHSLER: Shouldn't we say that the court
shall before arraignment advise him of his right?

MR. DEAN: Before accepting his plea? fThe
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arraignment covers several things.

MR. SETH: Before he calls on him to plead?

MR. WECHSLER: I would rather have it before
arraignment, before he even states the charge to him.

MR. SEASONGOOD: No --

MR. WECHSLER: Well, that may be unreasonable.

MR. S3EASONGOOD: Why does he come into court
then?

THE CHAIRMAN: To assign counsel to represent
him before arraignment?

MR. YOUNGQUIST: Just a moment. Is that necessary?
If the defendant appears in court without counsel, that
must be before his arraignment. The first thing that
happens 1i1s that the court advises him of his right to
counsel. And if the defendant hasn't got counsel, the
court assigns counsel. That, under this rule, must happen
before anything else happens.

MR. WECHSLER: Wouldn't we hit the whoile thing
i1f we transposed this rule to just before the rule on
arraignment?

MR. YOUNGQUIST: I do not suppose so. The
appointment of counsel 1s not a part of the arraignment.

MR. WECHSLER: No, before arraignment.

THE CHAIRMAN: Suppose voluntary counsel drops

out after arraignment, 1t would be up to the court again
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to supply him with counsel.

MR. DEAN: I think 1t would be safe to leave it
here.

MR. WECHSLER: I think that is right. Why
don't we just adopt 1t?

THE CHAIRMAN: All right. All those in favor
of the rule as amended say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

(No response. )

THAE CHAIRMAN: Carried,

Rule 43 (a),

MR. MEDALIE: What about that title? Under what
title 1is that word "Place"?

THE CHAIRMAN: These are general provisions.

MR. MEDALIE: There 1is a general provision, and

" Does this mean venue?

there is a word "Place.
MR. HOLTZOFF: It relates to removals, and --
MR. MEDALIE: Doesn't it all mean venue?
MR. HOLTZOFFY It also includes removals.
MR. MEDALIE: Well, the removal is from where you
do not belong. Venue.
MR. WECHSLER: Why don't we call it "Place of

Trial™?

MR. DEAN: That seems to be better, George.
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MR. MEDALIE: Don't you like "vVenue"?

MR. HOLTZOFF: '"Venue" 1is good English. I think
"Venue" is the only correct word.

THE CHAIRMAN: Do you move that it be "Venue"?

MR. MEDALIE: Yes.

MR. HOLTZOFF: I second the motion.

THE CHAIRMAN: A1l those In favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No.™"

(Chorus of "Noes.")

MR. ROBINSON: I think 1t Should be "Place of
Prosecution” rather than "Piace of Trial,"

THE CHAIRMAN: This calis for a show of hands.
All those in favor of "Venue" raisehands.

(After a show of hands the Chairman announced
the vote to be 3 1n favor; 6 opposed. )

THE CHAIRMAN: Lost.

MR. DEAN: Can't we get & better word thap
"Place"?

MR. ROBINSON: "Place of Prosecution. "

MR. EOLTZOFF: No, I do not 1ike that,

MR. DEAN: I do not 1ike "Place" standing alone.

MR. WECHSLER: I do not think that "Piace of
Trial” is reaiiy vulnerable to the point &bout the plea

of gullty,
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THE CHAIRMAN: A1l right; "piace of Trial" ig
proposed. A1l those !n faverp say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

MR. MEDALIE: Xo.

THE CHAIFMAN: Carried with s bowerful sirgie
dissenting vote,

43 (a).

MR. ROBINSON: Thet 1s an introductory Subdiviston.

MR. EOLTZOFF: I move tts adoption, Mp. Chairman,

MR. YOUNGQUIST: The first ana Second sentences
are lnconsistent. I think the word "but" shouig precede
"Upon" in 1ine 4., First you say flatly it shall be in the
district in which the offense was committed,

MR. ROBINSON: That means the defendant has g
right to it, but he méy waive 1t,

MR. YOUNGQUIST: vYou 8&y 1t shaill be. You
say the Prosecution shajj be in that distvict, and then
you s&ay it can Ee in another district,.

MR. HOLTZOFF: Why not say "Uniless upon motion"?

MR. YOUNGQUIST: ‘"But" 1 better,

MR. WECHSLER: "Except as provided in parsgraph
(4)"; how about that? |

MR. YOUNGQUISH,: T think "But" malkes it very

simple.
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MR. DEAN: So do T.

THE CHAIRMAN: What do Jou think of this
suggestion:

"The prosecution shall be in the district in
which the offense was committed except as Provided in
Subdivision (d) of this rule”?

MR. ROBINSON: fThat 1s the briefest.

MR. YOUNGQUIST: Yes, that is better,

THE CHAIRMAN: If there !s no cbjection, that
will stand.

MR. WECHSLER: Now, cn the substance of this,
Mr. Chairman, 1s the district in wvhich the offense veas
committed adequate for the common case where {t was
committed in more than One district?

MR. HOLTZOFF: Would you say "in a district"
Instead of "the district"e

MR. DEAN: I would say "the district", The
Indictment has been returned, hasn't 1t9

MR. WECHSLER: But this deals with the offense,.

THE CHAIRMAN: "the district” seems to state
the genersi Proposition.

MR. WECHSLER: I should think 1t should be "1p
& district in which the offense was committeg, "

MR. YOUNGQUIST: That wi11 rit your multiple

offense case, but 1t won't fit the single case where it
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was commltted in only one district,

MR. ROBINSON: Which is the normail case, I
suppose.

MR. YOUNGQUIST: Yes.

THE CHAIRMAN: Are Jou read for the motion on
43£a)?

MR. SEASONGOOD: Don't you have to state the
division in the district?

MR. ROBINSON: You do not need to. It doesn't
have to be in the division. That 1s no constitutional
requirement.

MR. WECHSLER: What is the point of the division?

MR. SEASONGOOD: TIsn't 1t supposed to --

MR. ROBINSON: T wish you woulgd hold that,
Murrsy, unti1l we get through a11 of it. You wi11 see wve
will take care of all of it, My suggestion is thet you
Just defer disposition of 1t until the end. T believe you
will see that we pProvide that he does get trial in the
district unless he voluntarily puts 1t elsevhere.

MR. HOLTZOFF: 1In his own division?

MR. ROBINSON: Yes.

MR. YOUNGQUIST: D14 we adopt 43 (a)?

MR. WECHSLER: T do not think you have got
anything on division.

MR. HOLTZOFF: 71 move we Insert the words "in
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the division in which the offense was committed",

MR. YOUNGQUIST: 1Is that covered somewvhere else?

MR. ROBINSON: That 1is discussed elsewhere. T am
Just asking you to defer action on it until we get through
without doling anything definite now. You will see that we
will be better abile to dispose of 1t. Tt would be
reactionary tc put in division here because that wiiil be
out of line with other provisions made here.

THE CHAIRMAN: A11 right, we w11l hoid it.

MR. HOLTZOFF: Suppose we adopt 1t sub ject to
thet point?

MR. ROBINSON: Why? Why not just hold 1t°

THE CHAIRMAN: A11 right, 43 (v).

MR. SETH: I am in doubt about the first four
words, "If the defendant consents". Shouldn't he be
arraligned any place before he consents?

MR. HOLTZOFF: No; he 1s to be érralgned in the
division and tried in the division,

MR. SETH: What would you want to do in &
district like we have where there are no divisions but
about four places of holding court? The court is going
to meke 1t wherever he pPleases --

MR. HOLTZOFF: fThe burpose of this rule is to
bPermit a person with his own consent to be arraigned, tried

or sentenced in any division,
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MR. 3ETH: Why don't you say so? This seenms
to imply that he has got to consent to be arraigned.

MR. HOLTZOFF: I think Mr. Seth's point 1is well
taken. Perhaps 1t would be better if it were made to
read, “in any division within the district" instead of
"any place of holding court within the district”.

MR. ROBINSON: I do not believe that is our
idea, Alex.

MR. HOLTZOFF: Yes. That is the purpose of this
rule,

MR. YOUNGQUIST: I think it was.

MR. HOLTZOFF: I know, because I am partially
responsible for this particular raragraph. We want to
make it possible to Sentence the defendant or try him
outside of his own division so he would not have to sweat
in jail for three months or six months.

MR. ROBINSON: Only by consent.

MR. HOLTZOFF: Yes.

MR. SETH: I do not want the rule so worded so
that it wiii hemper a district vithout divisions.

MR. HOLTZOFF: I move to Strike out the words
"at any place of holding court”, 1ines 9 ang 10, and
Insert in lieu thereof the following, "in any division",

MR. SEASONGOOD: But Mr. Seth's point is that

there are some districts that do not have divisions.
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MR. SETH: fThat 1is right,

MR. HOLTZOFF: Well, this wi11 meet Mr. Seth's
pPoint. He did not vant, as T understand 1t --

MR. SETH: I d1d not want tc hamper the district
that hasn't them.

MR. HOLTZOFF: Yes, and this only relates to
districts which have divisions,.

MR. ROBINSON: No, 1t does not,

MR. YOUNGQUIST: with that amendment, you mean?

MR. SEASONGOOD: He 8&2ys you can try him any
place in the district if he consents,

MR. HOLTZOFF: No, but we wvant to strike that
out,

MR. YOUNGQUIST: The only purpose of this was to
take a man out of the divistion within the district where
he committeq the crime angd into another division, irf he
consented, ang Sentence him there. we do not need to do
anything about s district that has no dividions, because
it 1s --

THE CHAIRMAN: fThe motion then 1s to Strike in
lines 9 and 10 the words "place of holding court” ang
Substitute the worg "division, "

MR. YOUNdQUIST: We ought to have "in any
division."

MR. HOLTZOFF: "in any division".
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THE CHAIRMAN: "in any division within the
district and et any time."

All those in favor of that change say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Ovoposed, "No."

(No response.)

THE CEAIRMAN: Carried.

Are there any further questions?

MR. SETH: I should 1ike to suggest the
revamping of the whole thing to the Reporter where the
district comprises more than one division so 1t will be
strictly limited to that kind of place.

THE CEAIRMAN: Could it meean anything else?

MR. SETH: I do not know, but it 1is doubtful,

MR. ROBINSON: That was the reasoh for "any
place of holding court”. It covers both your district
and the others,

MR. HOLTZOFF: You need the defendant's consent
where there are several disivions. You do not need his
consent where there 1is only one division,

MR. YOUNGQUIST: Why not follow Mr. Seth's
suggestion., Let the Reporter make such amendments as may
be required to carry ocut what we have agreed upon.

MR. SETH: To 1imit it to districts having more

than one division.

e
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MR. YOUNGQUIST: Yes.

MR. ROBINSON: A1l right.

THE CHAIRMAN: With that understanding we will
g0 on to subsection (c).

MR. HOLTZOFF: I do not think there is any
change in this. We worked 1t out very carefully in
Tentative Draft 5. |

MR. ROBINSON: That was Rule 33 (a) of Tentative
Draft 5.

THE CHAIRMAN: Are there any changes?

MR. HOLTZOFF: I move its adoption. There 1s no
change in this, as I understand it. I went over it very
carefully.

MR, DEAN: I should 1like to ask a question in
connection with it that arose in a case I had recently;
and that is the question whether sSubpoena process issues
in behalf of a defendant from s commissioner in a removal
hearing.

MR. HOLTZOFF: This does not cover that question.

MR. DEAN: It says nothing about 1it?

MR. HOLTZOFF: It says nothing about it.

MR. DEAN: Now, we have adopted two rules, as I
recall, one, Rule 20, which says the subpoena requiring
the attendance of a witness at a hearing may be served any

place within the United States; and we have also adopted
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another rule which says that ccmpulsory process in behalf

of a defendant can only be avallable to about within a
hundred miles, I think 1t was, unless the court makes a
special dispensation. Now, are those twd not inconsistent?

MR. HOLTZOFF: No compulsory free process that
means,

MR. DEAN: It does not say that, though.

MR. HOLTZOFF: Then under our subpoena rule you
‘could bring your witness anywhere you want to.

MR. DEAN: I think we should make that plain in
the amendment to Rule 26 in regard to process in behalf
of a defendant. Or was that limited to expert witnesses?

MR. HOLTZOFF: That compulsory process to which
Herbert referred was compulsory free process in behalf of
a defendant.

MR. DEAN: If the Committee understands that,

I hope the word "free" is written in.

MR. HOLTZOFF: I do not know if that is the
appropriate word, but that 1s the thought. It means
process for indigent defendants.

MR. DEAN: As 1t stands, then, you could get
process Iin & commissioner's hearing running into any
district in the United States; 1is that correct?

MR. ROBINSON: That is right. That is what you

wanted, isn't 1it?
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MR. DEAN: Yes, that is what I would 11ike.
THE CHATRMAN: Are there any other questions on
(c)?
MR. SEASONGOOD: Yes. On 1ine 25 the words
"in evidence" I think should be "against him".
MR. ROBINSON: Yes. T remember the English law
83 stated by Jackson in his book on the "Machinery of
Justice,” in addition to the English authority which T
mentioned to you two or three days in connection with this.
MR. YOUNGQUIST: Substitute "against him" for
"in evidence at the trial"e
MR. SEASONGOOD: Yes.,
THE CHAIRMAN: fThat wiil be accepted in 1ine
with our previous rule. That 1s in 1ine 25.
Is there anything else?
MR. SEASONGOOD: 1Is that right, to put in the

complaint too? Haven't you just talked about indictments

and informations?

THE CHAIRMAN: Where 1is that?

MR. SEASONGOOD: 1In 1ine 12 of (e).

MR. HOLTZOFF: No, this covers a situation where
& complaint is filed before a commissioner. That is what
the word “complaint" here refers to.

MR. WECHSLER: C(an you now get removal on g

complaint?
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MR. HOLTZOFF. Yes. fThis rule would require
proof or Probable cause to remove on s commissioner's
varrant, whereag in case or an indictment, the indictment
is conclusive éxcept as to 1dent1ty. That is the reason
for the distinction,

MR. MEDALIE. The indictment 1g not as
c¢onclusive ag you think. vyoyu can't prove it except by
Proving he hag Something to do with the offense,.

MR, HOLTZOFF: You have to prove that he 1g the

MR, HOLTZOFF: Suppose the indictment says,
"John Jones, residing at Such-and-such g place'?

MR. MEDALTE. It does not, You do not get away
88 easy ag that. vou are going to connect him with a

crime, otherwise you do not identify him. rLet ys take

Arthur Vanderbilt, for instance, That does not speak for
itse1r, Someone comes in from Newark and Says, "7 know
& fellow around there by the name of Arthup Vanderbi1t,

Everybody knows him. This 1s the fellow,"
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Oh, no. "Dirty Mike" has a right to be Arthur
Vanderbiilt.

MR. HOLTZOFF- Suppose you have a mai1 fraud

connecting him with the offense, In a simpie offense you
have got to prove it as, fopr example, in the case of g
fellow robbing the national bank, How are youy going to
Prove that he 1is the feliow indicted fop robbing the
national bank?

MR. HOLTZOFF: Well, of course, identlty of
Dames -- isn'¢ that a presumption -.

MR. MEDALTE: Oh, no. 1 wi11 Show you the Neyw
York Telephone Book,

MR. WECHSLER Mr. Chairman, there 1s pno mot Lon,
and éverybody agrees the ruile is fine.

MR. DEAN: T have g question.

THE CHAIRMAN: 1s this on (¢)?

MR. DEAN: Yes, It seems to pe we have
eliminated one of the things that you must prove in a
removal hearing, ang that 1s the jurisdiction of the court

asking for it. Now, ordinarily, the certifieqd CODYy of the
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Indictment makes out g Prima facie case of jurisdiction,
not identity - of Jurisdiction and probabile cause, Ve

have eliminateqd jurisdiction here. T go not think we

should do 1t. we have Spoken here in terms or what makes

MR. MEDALIE: Look. 1Irf 1t 1g an offense the
district court that found the indictment has jurisdiction
because the district court may indtct any offense
Provided 1t was committed within the district,

MR. DEAN: Provided 1t was, but 1if 1t were not?

MR. MEDALIE: But 1if the indictment 3ays the

MR. DEAN: That 1s prima facle evidence of 1it,

MR. MEDALIE. That 1s because the indictment says
so.

MR. DEAN: Prima facie evidence?

MR. MEDALIE: Yes,

MR. DEAN: That is right,

MR, HOLTZOFF. I do not think that point shoulg
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be raised on removal,

MR. DEAN: Jurisdiction? It 1s ap 1ssue,

MR, HOL™ZOFF: I think that shoulg be left to

the triaj,

MR. DEAN: You are changing the whole lay of

removal?

MR, YOUNGQUIST: I thought the indictment vas

conclusive as to éverything €xcept the identity.

MR. DEAN:

nothing. fThe indictment makes out g Prima facie case of

jurisdiction and probabie cause,

MR. ROBINSON: I think the lay ig that the

commissioner cannot go beyond jurisdiction. Can he?
MR. HOLMZOFF. Our rule does change the law on
removal, fThere is no question aboyut it. 1¢ changes 1t in

;5 or, Separate

tion because
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MR. HOLTZOFF: But this rule changes the 1lay.

MR. DEAN: 71 am against it,

MR, HOLTZOFF . Well, 1 move this rule be adopteqd,

I second 1¢.
THE CHAIRMAN:
be adopted,

MR. SETH.

It 1s moved apng Séconded that (c)

MR. YOUNGQUIST,

Just a minute, There 1s g

change 7T could s

¥ Loy

~
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TdE CHAIRMAN » With the correction, the motion
last
1s to adopt y3 (e).

MR. HOLTZOFF . It should be "the clerk",

shouldn it
it?

MR. WECHSLER, The clerk? The judge issues
the warrant,

MR, HOLTZOFF: voy do not want to have the judge
do it,

MR, WECHSLER . We don'tg mention the clerk here
at all,

MR. HOLTZOFF, All right,
MR, WECHSLER: Do you want to Seriously change
this law op removal ?

MR, HOLTZOFF, Yes,

MR, WECHSLTR. There ape two op three cases

in the Uniteqd states Supremqe Court -

Mg, HOLTZOFF. We thrasheq it out in Some

committee hearing.

MR, WECHSIER: == Showing the reason why it is

wfalr to Dreclude g defense gt g r=moval hearinv, and
the reasons are bretty good reasons,

MR, HOLTZoFF, 71 thought we veted on gl1 these
last time,

MR, VWECHSLER: I voteqd against it 1gst time

and I anp going to do it again, It is a mattep of
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bPreventing abuses,

MR. SET: I think that is g Question of Proor,
not g question of issue, that 1s, when JOou speak ip terms
of the issue at the removal hearing rather than what the
Proof shall be at a removal hearing. I think the proor
Dresentegd by the Government Should be fairly slight but
I think ;oy ought to give g defendant an OPPOrtunity tgq
put on OPposing proof, just what the Supreme Court says
he has g right to do, and we Preclude that by this rule,
and we say, "yoy just cannot 4o anything,"

MR, MEDALIE . You S&y you cannot do it when
there is ap indictment?

MR, SBETH. That is right,

MR, MEDALIE. I think that 1g right,

MR. SFETH. The hearing can be fairly brier
but why Preclude the fellow from Showing some droof?

MR. MEDALIE: vyou know that op an indictment,
or on any criminal proceeding here in New York, speaking
now of the State court, you may remove g man from
California, or vice versa, with no othepr Proof than
DProof or identity. 'Why should it be different in the
Federal court ?

MR, s©@7y, I do not ho1g a brief rfor the State

court,

TdE CAAIRMAN & Gentlemen, We have the motion
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still., a11 those in fayop of 43 (q) say "Aye "

(Chorus of ”Ayes.”)

T CHAIRMAN s Opposei, 'yo,

(Chorus »f "Noes ")

TdE CHAIRMAN: 7The "ayes™ Seem to have it,
The motion 1s adopteq,

rule 43 (g) (1),

MR, WECHSLER. Mr, Chairman, may I Suggest that
the Note articulate the change ?

MR, sETH: 7 think 1t shoulgq, because it jg
revolutionary. It certainly should,

THY CIAIRMAY . 43 (e).

MR, HOLTZOFR . Oh, yses,

TR CHAIRMAN . Make o note orf that, Jim,

MR, WECHSLFR It doesn 't do 1t now.

THE CHAIRMAN . 43 (3) is next ,

MR. d0LTZOoFR, 1 Move the adoptiog of 43 (g) (1),

Td4E CHAIRMAN: g that secondeqd?

MR, SEASONGOOD ; Yes,

THE CHAIRMAY . All those jip favor of 4z (a)
(1) say "Aye .

(Chorus or "Ayes.")

TAE CHAIRMAN Opposed, "wo! __

MR, 3L, Ought this tn be amende 2nd limiteg

to defendants who have coungel?
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i Thisg ig Something that is pretty
much in fayop of

defendants, Mr, Sethn,
MR, SFTH, It 15 2 Waiver of g constitutions]
right,
MR, YOUNGQUIST: That is only when he pleads
gullt, or

nolle contendere.

MR, ROBINSON, That is right, We provide hile
DPlea of guilty now must be orly undep certain safeguards.
MR, YOUNGQUIST: I do not believe we include
he must pe represente i by tounsel, do weo The indiectment
or information mentions the charge op offense, ang he 1is
aware of the nature op it - knows wnat igs £olng on, in
othep words

T CAALRMAN s Any motinsnp on this Section?

MR, A0T.TZOFw , Well,

there 1g 2 motion to
adopt ,

A CHAIRMAN . I mean, ig & Qquestion raised?
MR. SrTH, This is 4 constitutionsl right to pe
tried in the district of the offense ang I think he

shoulg
not waive it without counsel Doesn 1t the Constitution
say "by g Jury of tn

© distriet'o
ME, ROBINSON: No.

MR, d0LTZOFF . %h, yes,

MR, ROBINSON: Distriet of plea,

Mk, YOUNGRUIST . This does not 20ply tnh



dn

’
tria;s

102y
It i

+ ADnlies only

"hen he wantg to pleag gui

1ty op
nolle contendere.

THE CHAIRMAN « In lines 56 ang 57.

T ulLTZorp . That 15 right, There ig no
constitutional right involved.

MR, WECHSLRR: 1

1L wondep about that,

MR, Dmap. What harm is done ip he pleads guilty?
MR, SETH. It is his walver of hig rig

ht ton go
back ¢

O New York, op something like that, pyt I move that
it be amended to require limiting 1t to those defendants
who have counsel,

THR CHAIRMAN: ¥ou have hearqd the motion,
MR, DEAN » I secong i,

R, WECHSLER:
If you put tha+t

giving him counsel, Mp,

MR, HOLTZOFF . Those ape the ones Jou want tq
help by this Section, petty offenses.

MR, MEDALIR . Any judge wanting
defendant do this, any distriet attorn_d wentinz o
& defendant

do this, would alwgw

J8 suggest the Appointment
of counsel,

MR, WECHSLER. Yes,

/!
MR, HOLTZOFp, Yes; I think that would bé

i
s
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answe red.

MR, MUOALITR » So you M&y provide fop him to
be represented by counsel, and be Sure he wil1 have
counsel,

THR CHAIRMAN All those ip favor of Mp, Seth'y
motion say "4, ®

(Chorus of "Ayes.")

TdE CHAIRMAN : Oppose 1, "No" -

MR. YOUNGQUIST: No, do we neej that here 9
Because ir it comes before the court, he i1g going to be
arraigned, isn'+ he?

MR, HAOLTZOFF. Yes,

MR, MEDALIE . Will he bpe arraignej before
the waivep?

MR, YOUNGQUIST, On the arraignment the statute
Provides that he shall pe advised of his right tn counsel,
and the court shall assign tounsel, if he does not have
one. daven't We already taken care of that?

Td% C:AAIRMAN: As & matter of fact, the
counsel pule goes beyondg that, doesn't {t9 It includes
it too, The defendant ig éntitled to have a8signed
counsel fop hig defense gt every stage or the procesding.

This woulg be 1 Stage of the Proceeding, wouldntt j¢9

THF CHAIRMANs That is the beginning of
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Rule Y42,
MR, WECHASLER . That doeg not provide for the
assignment of counsel at every stage or the Proceeding,
THE CHAIRMAN . "If the defendant appears in
court withont counsel, the eourt Sshall advige him of his

right orf assigned counsel to represent him, unless he

at his own expense "

MR, WECHSLER: de would Dever sppegp in court
under thig until the removal Occurred,

MR. HOLTZOFR. No, that ig right,

THE CHAIRMAN s That is true, I think yoy do
need it, I guess oy need it,

MR, DPaN. Whe re would you put 1it, Mr., Sethe

MR. SETH: 7 don't know, I leave that up to the
Reporterp,

MR. MEDALIE, We have language 1ige that for

the other wailver, Let ug get the othep waiver earliep

here,
MR. SETH. Waiver of the indictment 9
MR, MEDALIE » Yes,
MR. HOLTZOFF ;s What is the weiver of indictment 9
MR .WECHSLER . Suppose aftep the worj "may" on
line sy, "may, 1if represented by counsel, state jp writing",

MR, MEDALIF . Yes, that is the langua ze Jou
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have before, "repr9sented by counsel’,

representeq by eounsel® line sy,

MR, YOUNGQUIST:

The ides was
that when g man is

in jai11 Somewhere gng he want

8 to get
1t over

> wants to Dlead guilty, pe betitions to be

Permitteq to €0 Somewhere and pleaq,
MR. DraN. I think tounsel ought to advise

him, though, ag to whethep the

Judge there 1g 8 hard-
boilegd Judge op 4 soft judge .

If he is g8oing to Pleag
gullty in one district,

he may take g long rap in

> Way out of Proportion to what
Jjudge would do,

certein c88es

ought to hgvye counsel ,

THE CAAIRMAN .

those in favor of Section

"Ay.e . "

(Chorus of ”Ayes.")

THR CHAIRMAN . Opposed, "No "

(Chorus ,p "Noes.”)
THE CHAIRMAN: Carrieq,
43 (3) (2). Any

SUggestions o
MR, HOLTZOFF: I move itg adoption.

m&vmmmwm:

I ask fop & chance to read it,
Mr, Chairman,
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MR, HOLTZOFF» That 1s 1 brovision that
introduces g change of venue,
MR, MEDALIE, That is anti-trust cases,

MR, SEASONGOOD » You say pe may transfep the

defendant that he cannot get g fair trial, 7t would
Seem to ne yOou have to transfer, if there ig Such a
Pre judice against him,

MR, MFEDALIE . You know, Gordon, all that the
Devartment has to do, having this Provision in mind, ig
to recite that the offense was committed in the Southern
District, and that defeats everything that aPpears in
(2), because 1t must appesp from the indictment tpat the
crime was committed in mope than one district,

MR, HOLTZoFF. There gpe two parts to this
rule, George . The fipst Sentence of this pyle is
just brejudice, You See, thepe are two Darts,

MR. MEDALIE s On, you mean, generaj Pre judice 9

MR, HOLTZOFF . Yes, ang that isg really g novelty

in Federal Procedure ,

MR, MFDALI® , That ig what beople always ask
about, ang We always te1l them no,

MR, HOLTZOFF . fes, and is always e€xplaineq,
And that ought to bpe made, becausge it is g radieal

departure ,
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MR, HOLTZOrF, Today the court ma

¥y not do it
at ali,

“shall",
It is up to the court to Say whethep there ig Dre judice,
THE CHAIRMaY. The motinn g to change "may
to "shal1" in line 74, All those ip favor 5r tpe motion
say "Aye "

(Chorus of "Ayes,")

THE CHAIRMAN . Opposed, "No, "

(No response, )

T4R CHAIRMAN: Motion carried,

Are yoyu ready for tpe duestion opn -._
MR, WECHSLER , No,

lines 83, 8y and 85, #ip the caupt is satisfieq

I don't &et the drafting of

that in the

is so allegeg",

MR, SETH s
districts.

MR. MEDALI® :
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TiE CAAIRMAN s The worg "so", sou nean ?

MR, WFCHSLWR: Yes,

THE CHAIRMAN . That Might come out,

MR, MEDALIE . That is ap offense conmitted
in more than one district..
MR, YOUNGQUIST: That jig it,

MR, WECHSLER. Do you think the woprd "go

on 84 Should pe in there?

MR, MEDALI®. "anothep distriet in whiceh the

MR, YOUNGQUIST: That jig 811l you need,

MR, WRECHSLER . And you doprg need "by the
indictment op information"

MR, MEDALIE s No,

THE CHAIRMAN s The motion jig to strige ouu "

MR, WECHSLER: Yes,

MR, YOUNGQUIST: Secondeq ,

THE CHAIRMAN: 411 those ip favor say "aye v
(Chorus of "Ayes.")

THR CHAIRMAN. Opposeq, Myq

(No résponse, )

T4R CHAIRMAN: Carried.

so"
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removal or only the Second type?

MR, SETd: The way 1t is drawn here it aprplies
to both, ang we have made it mandatory on the distriet
judge that he pag to get Somebody else's approval,

MR. WECHSLER: I move this next sentence
be striecken.

MR. HOLTZOFF, I second the motion, T nevepr
favored it,

MR, MEDALIE : Why do you need the approval
of the Senior circuit judge, when the case should have
been dropped in the first instance ang he would have
had nothing to Say about it9

MR. YOUNGQUIST. I think the reason for that
wWas to prohibit a4 certain -.

MR, HOLTZOFF: 1 understand the reason fop that,
George, 8lthough I 4ig not favop it, was that the
docket of Some particulap distriet might be cluttered,
and the senior cirecuit judge would say, "I qoprt want
any cases transferpred tq this distriet v

MR, MEDALIE . Suppose the Department decideqd
to give it to him in the fipst instance? What coulgd
he do about it?

YR HOLTZOFF: 7 am just stating wha, 4 dnuer-
stand to he the reason,

MR. MEDALIE: I do not believe that is a good
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reason,

MR, HOLTZOFF . I dont't either,

MR, ROBINSON . The reasons apre stated in Rule

43, page 11 of the Notes, "Approval of the transfep

by the Senior cireuit Judge is reguired in order to

brevent congestion of dockets ang consequent delays

MR. MEDALIR, That is what Alex saiq,

MR. ROBINSON: "

circuit judge

merely the State of the Jdocket 1inp the distriet to which

the transfer is sought t4 be made, tpe length of time

Tequired for the trial,

with the volume of business of the distpiet and eireuit
and not that he should bass upon the questinn Hf whether

on the facts of the case &ny change of vVénue shoulg

be
granted ,"

MR. MFDALIE: 1 do not see what good 1t would
do him if the Department decided tn get an indictment

in that Oilstriet or cireuit anyhow,

MR, WECHSLER, T

dere arpe two Possibilities
here, one is Prejudice, in whieh event, 1 Suppose, the

of fair trial,

MR, HOLTZOFF . Oh, yes, but in Picking out
Which distpriet tn transfep to,

there might be half g
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dozen distriets,

MR, WECHSLER . Wouldn't the distriet judge
who is makinz the order be able to take that into account,
in deciding where to transfep to?

MR, HOLTZorF, 1 think he will,

MR, MEDALIE: ge will ask around,

MR, ROBINSON ;s Can one distriet judge send s
case intog another distriet without any help fpronq highep up?

MR, AOLTZOFF . He will be able to, ir tais rule
is adopted,

MR. MEDALIT, In state Practice yoy get a
change of Veénue on the ground of legal Prejudice, That
decision is made by the county iudge op 8 similap
Judicial officer, ang he will seng & rase, say, from
New York County tn Tompkins County, e does not ggi
Tompkins County anrthing about it, Supposedly, but,
in fact, he does,

M, RCBINSON - Surely, he does,

MR, HOLTZOFF s But you 4o not have tq have it
in the rule,

MR. FDALITE No,

MR, YOUNGQUIST . I think that Sentence was
intended to apply only to the Second Situation,

Mo, MEDALIF Yes,

MR. YOUNGQUIST, Not to the pre judice situation,
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MR, HOLTZOWF. I don't think JOU neel it fopr
elther,

MR. MEDALIE . No, I don't think 8o,

THr CHAIRMAN YoU have the motion t9 stpike the
Sentence beginning on SE and ending on R8, 411 those
in favor say "Aye "

(Chorus or "Ayes, M)

THF CHATIRMAN . Oppose, Myo, "

(Chorus of "Noes,")

Td% CHAIRMAN : Carried,

Ang furthep Suggestions on this Section?

MR, WECHSLTR Jon't we want to make the
language on 92 to 94 confory to these anendments?

MR. ROBINSON, Yes,

TR CAAIRMAN: That is accenteg by the Reporter,

Any furthep Suggestions?

if not, all those In favor of 4z .

MR. ECHSLFR: T have one, regret 5o say,
Mr, Chairman, 7Tt Seems to me that the portinn of the rule
dealing with removal really does not belong in a rule
or. place of trial, and T therefore move that (¢) pe
abstracted fpoy Aule 43, whien is entitled "Place of
Trial" and mage g Separate rule entitleq "Removal of the

Defendants "

MR, AOLTZOFp I second the motion,
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THE CHAIRMuy, Won't that 8130 Iineclude (1)9

Ak, SETH, No,

MR, WECHSLwR, No, berayse (1) deals with
Place or trial,

T4E CHAIRMAN . Oh, yes,

MR, WECHSLER: Thepe JOu are nhanging the Plepe
of trial, byt JOU are not ip (c), you ape just getting the
defendant Lo the Place 5 trial,

Tym CHAIRMAN » The mosiap is to gy haeck to
Subdivision (c) an3 change that, t, be ineludeg under
"Removal

All thhge in fayep ._

MR, ROBINSON s I do not understang the reasons very
well,

MR, HOLTZOFF . Why not take g vote on it

MR, ROBINSON . I donts know how to vote, really,

M, WECHS LER., The reason is 888y to State
That removal of the Accused %, the place of trial jig
4 diffepent matter fron those rules op determining wnhat
the place of trial shall be, that ig. all, sang Sverything
else In Rule 43 i3 about -.

MR, ROBINSON . But, Pardon me, dcesn't it 81l
80 Lo subdivisioy (a)2 That is, tpe Pig zeneral
Prineciple ig that Prosecutiop shall pe in the distriet

in whien the offense was eommitted, dere is g fellow
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who has COmnitted ap Nffense jin distriet A And ne js
in distriat B. The point is, in ordar ta try him,
JOou have tn come b

ack to distriet A,

MR, DEAN ¢ You Mlzght have the rule on arrest
say, "In order tn Ery the dpfendantn.

MR, ROBINSON ; No; removal is Jjust t, get him
back to tha+ Dlace, Whiech ig just g gecgraphieal proposition.
MR, SrTq. (¢) renoves the derengan+

to the
indictment gpg (d) (1) removes the indictment ¢, the
defendant.
IR, ROBINSON » Yes; if Jou change this, Jou have
to et

MR, HOLTZowp, I move the Guestion,
TR CHAIRMAY . The question noy is on changing
the locatiog of 43 (c) from whepe it 18 noy to tne

title
undep "Remnval". All those in favop Say "Are
(Chorus of "Ages, )
T4R CHAIRMAN . Opposed, fy, w
(Chorus op "Noes, )
MR, ROBINSOR. To the titie on "Remoyate Was
that in the motion?

MR, HOLTZOFF: No; to make g Sevarate ruls
on removal,

TdE CHAIRMAN: Oh, to make g Separate rule on
removal 9
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MR, DV A, fhere it was to go .-

MR, ROBINSON . Tha~ was not included, where
Jou wanted to tut jit,

MR, AOLTZOFF: we will leagye that ,

MR, ROBINSON s No; that would be papt of the
intent or this question,

THF CAAIRMAN s All those in favor raige their
hands,

(After a shop of hands the Chairman announced
the vote to pe 7; 2 OPpoged, )

MR. DEAN: T moye Bhat 1t be salleq Rule 43 (4)
and go in at that boint,

MR, WRCHSLER: Let us make it Rule 4y, They have
to be renumbe reqd anyway,

T4E CHAIRMAN . They wil1 211 have tq he
renumbered,

MR. ROBINSON: It would pot belong there,
We will have to Put it baey to Rule 32, where |t was,
that is, “Supplementary and Specigl Proceedings .,

MR, MEDALI®, All right,

MR. DEAN: 411 right,

MR, MEDALIR . What you ape doing is Putting 14 ip
with seapch wWarrants ang criminal contempt ,

MR, ROBINSON s That g right,

TAFE CHAIRMAN: The question is on 43 (1) (2).
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This is the lagt Section we considered,

MR, H0LTZopp. I move itg adoption,

MR, YOUNGQUIST Wait a minute, ou say,

"A motion to transfep under any Provision of thisg rule

MR. SFASONGOOD, That is (e),

TAE CHAIRMAN - We haven 't come to that Jet,

MR, YOUNGQUIST, Oh, I anm Sorry,

THE CHAIRMAN: e are still op (a) (2), whieh
Wwas not adooted before, We went back tq the notion
on (¢),

MR, WECHSLER, L move itg adoption, A3 amendeq,

TdE CHAIRMAN . All those ip favor sa, "hye !

(Chorus of ”Ayes.”) '

THF CHAIRMAN . Opposed, "No.")

(No response, )

THR CHAIRMAN « It is carried,

Now we are up to Rule 43 (e), 1line 95,

MR, YOUNGQUIST s You1 have, under (4), g Provision
that g defendant arrested in g distriet may say that he
wishes to Plead Somewhe re else, He cannot he arraigned -
he does that because the judge is not available, where he is,

a&nd he goes into some othep Place, where therpe is g judge -

he eannot pe 8rraigned until he gets there, anj yet you
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arraignment.

MR. ROBINSO . "or",

MR, A0LTZOFF; g: or before arraignment", doesn 1¢;
"or" covep that pointo

MR, YOUNGQUIST. Or at such Other timeso I guess
that takes ca&re of jit,

THR CHATRMAY . Anything fupthep on (e)9

MR, HOLTZOFF: I move itg adoption,

MR, ROBINSON . Secondegd ,

MR, MEDALIE . Mr, Chairman, I ecall Jour attention
to the fact that the next rule Says time, and so gq I,

THR CHAIRMAN s May we pass 4= (e)? All those
in favor say "Aye "

(Chorus 4 ”Ayes.”)

THE CHAIRMaN, Obposed, fyo u

(No response, )

TH® CIAIRMAYN ¢ That leavyeg 43 (a) open,

MR, ROBINSON , 43 (a), fop your finai disposition.

It 15 g Very short one,

there op ”divisions".
MR, WECHSLER: I propose that we consider noy
Mr, Holtzore1g motion ta Insert tpe words "ang division"

after "distpier® in line 3,
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THRE CAAIRMAN » All those in favop of the

motion say "Aye

(Chorus of "Ayes ")

THZ CHAIRMAN s Opposed, "yo . "

(Chorus or "Noes,")

THE CHAIRMAN ; Carried,

MR, HOLTZOoFR, 1 MOve the adoption op (43 (a),

THr, CHAIRMAN: All trose in favop 0f the motion
say "Aye, ™

(Chorus of "Ayes.")

THE CHAIRMAN : Opprosed, "y, "

(Charus or "Noes ")

THE CHAIRMAN: Carrieqd,

Mr. Medalie g motion tos adjourn 1s carried,
(A

t 10,55 P. m, an ad journment was taken

to February 23, 1943, at 9.30 a, m, )
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Met pursuant to ad jouroment at 9.30 a.nm,
February 23, 1943,
THE CHAIRMAN: I think we have a4 quorum, havenrt
wer

MR. ROBINSON: Yes.

THE CHAIRMAR:

Note the fact that ten membe rg
are present

» and that we have waiteg ten minutes,

All right, gentlemen, we will start with Rule
44 (a),

MR.QLUECK . Isn*t that Just exactly like the
No. 5 versione

MR. ROBINSOR:

No changes whatever, Sheldon,

I move that it pe adopted,
MR. SETH. Secondeqd .

MR. GLUECK:

THE CHAIRMAN: All those in favor say "Aye.,
(Chorus of VAyes.")

THE CHAIRMAN: Opposed, "No.",

(Ko response. )

THE CHAIRMAN: Carrieq.

MR. DEAN: Is the Same true with reference to
()2

MR. ROBINSON: Yes.

On line 24 1t might be

noted that "except ag brovided in Ryje (blank)" may
be stricken out.

That ia, put a periog after "law",
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MR, HOLTZ OFF . And I Suppose in line 22 you will
have to change the Rumber of Ryje 31.

THE CHAIRMAN: Just circle 1¢,

All those 1in favor of 44 (b) say

"Aye. "
(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "jo.»

(No response, )
TEE CHAIRMAR:
b4 (c).

Carried.

MR. DEAN: What 1g the situation therey

MR, ROBINSON: No change in the

text, ag the
Reporter's Memorandum states,

Just the Same as Rule 42 of
Tentative Drapet 5.

MR, LONGSDORF . Wait g minute,

I thought 1 had
Something here opn line 32,

THE CHAIRMAN: We are not up to that yet,

That 1ig
Is there g motlon on (¢)v

(a).

MR. McLELLAN: 1 move its adoption,

MR. DEAN: Is this the only place we refer to
terms or courty

MR. ROBINSON: Yes,

THE CHAIRMAN:
bi(e) say "Aye",

All right. All those in frayop or

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "jo
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MR. LONGSDORF: That was the one I wanted tg ..

THE CHAIRMAN: You referred to line 32, [ine 32
1s in (q).

MR. LORGSDORF : Oh,yes.

THE CHAIRMAN: It there are no objectiong that
will be conslidereqd carried,

Now, what 1s the situation, Jim, with respect to
(d)7 Is that tne same?

MR, ROBINSON: Yes.

MR. McLELLAN: I move 1tg adoption, Mr, Chairman,

MR. HOLTZOFF. I second the motion,

THE CHAIRMAN: All those in fayop say "Aye,"

(Chorus of "Ayes.") ‘

THE CHAIRMAN: Opposed, "No."

(No response, )

THE CHAIRMAN: Unanimousb carriqd;.

MR, McLELLAR: 1 move itga adoption, sir,

MR. HOLTZOFF: I second the motion.

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus or "Ayes.")

THE CHAIRMAN: Opposed, "Fo,*

(No response. )
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THE CHAIRMAN: Unanimously carrted,
We turn ngw to Rule 15, "Bai1,"
45 (a) 1s "Right to Bail." 45 (e) (1) "Befrore
Conviction."

MR. ROBINSON: Mr. Chairman, 45 (a) (1) 1s
Rule 6(a) of Tentative part 5.

THE CHAIRMAN: In the same torm?

MR, ROBINSON: Yes, sip,

MR, McLELIAN: move its adoption, 8ip,

MR. HOLTZOFF. 1 second the motion,

THE CHAIRMAN: All those in favor say "pye,"

(Chorus or "Ayes.")

THE CHAIRMAN.: Opposed, "No,"

(No response. ) ’

THE CHAIRMAN: Unsnimously carried,

Are there 81y suggestions op 45 (a) (2)7

MR. SETH: 1 think 1t wag suggested last night

MR. ROBINSON: Yes.,

MR. HOLTZOFF. That will be lnserted in 1ipe 11.

MR. SETH: 1 d; Dot know what wag decided lagt
night, except to bring it in here,

MR. HOLTZOFF. In line 11 1 Suggest we insert
the words "op certiorari”,

MR. SETH: 1Ip two placesy
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THE CHAIRMAN: After the worg "appeal” in line 11.
Then I think there is another addition -

MR, YOUNGQUIST. I donrg Tecall where it came from,

Supreme Court.

THE CHAIRMAN: Why isnrv¢ that a11 accomplished by
the two words "op certiorari” in 1ine 11 anda what £o1jows
in the rest of the paragraphy

MR. SETH: We hag the same question in 15 as to
circuit Justice, We had made 1t justice of the Supreme
Court 1ast night at some stage of the pProceedings,

MR. YOUNGQUIST. I think 1¢ pProbably woulg be
énough, fTPhe only point I think we hag 1n mind was that
i1t dig not, strictly Speaking, cover the theory between
the affirmmance of the conviction and the actual filing
of theappeal.

THE CHAIRMAN: Maybe we ought to put the "or
certiorari” in twice 1 line 11,

MR. SETH: I Would say "pgge".

THE CHXIRMAN: You mean, in other words, to make
it read "pending appeal or ceriorart only ifr 1¢ appears

that the casge involves" ang 30 forthe
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MR. SETH. Yes.

MR. HOLTZOFF: And in 11pe 15 you are changing
"the circuit Justice" to "y Justice of the Supreme Court",
are youz

MR. SETH: vYes,

MR, MeLELLAN: You reslly want that, 4o your

MR, ROBINSOR: I donrt want ¢,

BC to the ope that 1s a8vallable,

MR. ORPIELD: In 11ine 10 1 Suppose you want
"Upon Review” to cover appeal ang certiorariy

MR, HOLTZOFF: Yes,

MR. GLUECK: 7 move the adoption of(2) as amended ,

MR. ROBINSON: May I check on the amendmentgy
How would 1t reade

THE CHAIRMAN: It would read, then, "Upon Review"
in 1ine 10; 8nd in line 1] 1t would read “pending appeal
Or certiorgpi only ir it appears that the case involves" -
and in line 15 "the circuit Justice” is out, substituteq
by "a justice of the Supreme Court?

MR. ROBINSON: That 1s the way I have i¢,

THE CHAIRMAN: All those in fayop of 45 (a) (2)

88 amended say "Aye."
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(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No.®

(No response, )

THE CHAIRMAN. Carrieq.

48(b).

MR, SETH: Iyaove 1ts adoption.

MR. HOLTZOFF. I second the motion,

THE CHAIRMAK: All those in favor of the motion
say "Aye."

MR. ROBINSON: In line 27, Mr. Seth, may T ask
you whether we coulg leave out "pop good cause"»

MR. SETH: 1you can leave that oyt,

MR. YOUNGQUIgT,; Mr, Reporter, in the lasg
sentence of (b)-I thing e had a simijgp Provision in the
earlier ryle where we state 1t dirferently. I suggest
that 1t be made uniform,

MR. ROBINSORN: Right,

MR, GLUECK: 1 think that was in connection

with sgntence, Aaron,
MR, YOURGQUIST: It was argep conviction,
MR. HOLTZOFF: veg . "may be &8ltered”,
MR. McLELLAN: May I ask what change wags made
in (b)y
MR. HOLTZOPF. We struck oyt the last three words.
THE CHAIRMAN: Yes; and also "the amount of baij
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may be altereqd”.

All right, 1 there are png further suggestions

that will pe congidered carried.

Now (c). ape there any questiong<y

MR. LONGSDORF: The sentence beginntng on line
31 - "Phe commisslioner op

require as secur;

ties."

I think ig would he g little mopre accurate to

insert after the worg "

or" on 1ine 32 "may accept cash
or securities,"

MR. HOLTZOFF. That

MR, YGUNGQUI&T:
séntence which Mr,

is right,

There ig another point in that
Medalie raised,

We agreeq &and pro-
vided that 1t could be

without surety on Persona]
recognizance,

MR, HOLTZOFF - Donrt yoqu think that is covered

may" at line 317
MR, YOUNGQUIST:

by the use of the woprg "

I am simply, in Mr,

Medalierg
raising the poeint for hip,

absence,

He thought 1t did not
cover 1t,

MR. GLUECK: I would 1iye to raise the Question

of the meaning of the double usge of the words

i § "
security
and"securities“

in 1ine 32, It reads "require a8 security
oneé or more sureties or cash or securities.,”
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MR. HOLTZOFF:

Why not strike out the words
"as security"s

MR. GLUECK : Yes.

THE CHAIRMAN: I think go, Rignht,

MR. YOUNGQUIsT. "may require one op more

i tnink thag is 311 right.
MR, ROBINSON:

sureties”,

"ag Security” is thig:

recogﬁizance, and the poing here 1g that the Judge op

» and so forth, may require that
the appea bong

which the defendant himsels files, without security,
THE CHAIRMAN: I woulg feel better if we Provided

€ Xpressly here that he might pe released on

his own
recognizance,

Or whatever the words are, Wouldn*t yoyue
MR. ROBINSON: 1t we can get better words.

recognizance",
MR, YOUNGQUIST:

Why not say "may require bong
without Surety or with one OF more suretieg"y

MR, ROBINSON; That ig good,

indicating that, following that ripst Sentencez

MR. SETH: "1p pProper cases 5o Surety need be

reqQulired" . pyug he has

8ot to give bond in Cvery lastance,
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THE CHAIRMAN.

Do you have 4 comment, Judge
McLellan-

MR, MeLELLAN: I like

"security" better because
that would cover both Sureties

> cash op securities.

MR, HOLTZOFF. I wondep if there Would not be

& confusion because ot the use of the worg

”securities" at
the eng Of the line 32.

MR. SETH.

that can be accepted

I
rémember the low.

THE CHAIRMAN: What wasg your Suggestiony How
does it peag - "in Proper cases" - how does Jour wording
goy

MR, SETH:

be requireg "

"cash
and securitieg"

in the district where the bond 1is 8lven in
removal csses? In anothep Place

we ordereq everything
transmi tteq back to the distriet,

MR, ROBINSON- You wi1y hotice in the

tention to that
that 1t wge done that way to get the

a8 to what shoulqg

» 8nd I stgte

view of this committee

be done about 1¢,

MR. HOLTZOFF: 1 think 1t ought ¢, 80 back to
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MR, SETH. That ig right. That 1g where he ig
to appear,

1
Sentencer

MR, SETH. That ig right.

MR, YOUNGQuUIST. May I Suggest thig;

Proceedings the bail shajlj dccompany the papers",
includes both your bonds

MR, ROBINSON: That 1g right,

THE CHAIRMAN: The sentence will then read

"In removaj Proceedings the ball shai; accompany the papers

Pertaining to the case of the defendant"«

MR. ROBINSON. Do you neeq "

MR. HOLTZOFR. No.

the cage, "

of the defendant"y

Ending witp "pertaining to

MR, ROBINSOR. All right,

MR, YOUNGQUIST. Mr, Chairman, I woulg like to g0
back to the Preceding sentence.

I am bothereg by the use
of the worg "securitieg"” at the end of line 32,

MR, ROBINSON: That 15 g statutory word,

MR, YOURGQUIST:
using the worg

I know, The trouble 1 we are

"securitieg" in a difrepent sense from the
sentence immediately following.
MR. McLELLAR: Mr, Chainman, may I asg whether any
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except sureties and cashy

MR. SETH: we have the statute authorizing Govern-
ment bonds to he put up.

MR. McLELLAN: Yes. We know that now.

MR. QLUECK: Why not say "Govermment bonds", Judger
"cash op Government bongs" .

THE CHAIRMAN: "United States Government bonds?y-

MR. GLUECK: "United States Govermment bopgs "

MR. HOLPZOFF: That seems to pe 8 good suggestion,

THE CHAIRMAN: Yyes. |

MR. ROBINSON: Of course, if the statute aow should
be changeq making other things than bonds acceptable .

MR, YOUNGQUIST: Well, the rules wil} control.

MR. LONGSDORF: Are all Government bonds
acceptable undep Title 67

MR, SETH: ] don*t know. g remember when J
was pProsecuting the law was that way then,

MR. HOLTZOFF, I think ig 8till 1s,

MR. LONGSDORF: I doubt wWhether these non-
hegotiable ones they are selling Low, Series E, P ang a,
could be used,

THE CHAIRMAN: Why is this Second sentence
bParagraphed anywayz

MR. GLUECK: Yes, that is right, We have not
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done that before, have we?

MR. McLELLAN: No.

Provides that bonds op notes of the United States may be

accepted 1in lieu or recognizance.
MR, LONGSDORP - That ig right.

MR. GLUECK: Let us uge the same phraseology.

MR. SETH.
obligationsg'y

Why not Put 1t "Uniteq States Government

MR, SEASONGOOD: Jim, yoyu may have other bonds
which would not ral] into the words you mentioned .. wha t
were the wWordsve

THE CHAIRMAN: "bonds op notesg",
MR. HOLTZOFp. "bonds op notes of the United

States" - 14 that 1te

MR, YOUNGQUIST: Mr, Chairman,

Why are we troubling
ourselves go much with Pespect to

Because by that time the defendant
has already been proven 8ullty and he has g bigger motive

for *unning away ang not showing up.
MR. HOLTZOFF.

that in referring to ball at the éarlier stages of the

Proceeding we locorporate

this rule by reference. Thig 14
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MR. @QLUECK: That ig right.

MR. YOUNGQUIST: I thought this was on appesl
ocnly.

MR, HOLTZOFF . Ko.

MR, YOUNGQUIST: I am sorry.

THE CHAIRMAK: All right, Then we Will omit the
paragraphing between the tirst ang Sécond sentences of

(c), and it woulg then read, as I have 1. "The commissiopep

MR, GLUECK. I beg your pardon, J thought that
%as  "or bonds op notes of the United States,"

THE CHAIRMAN: "bonds op notes of the United
States." Right.

MR. HOLTZOFF - "Bat in Proper cases no security
heed be requireg.”

THE CHAIRMAN: That is pight, "In pemoyaj Proceed-
ings the bail shaiz 8ccompany the papers pertaining to the

case", Striking the rest Of that sentence, The last Sentence

MR, HOLTZOFF. Yes,
THE CHAIRMAN: All those 1in favor or "(¢) as

thus amendeqg say "Aye."
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(Chorus of VAyea.")

THE CHAIRMAN: Opposed, "No. "

(Ko response. )
THE CHAIRMAN.

Carrieg unanimously.
45 (a).

I8 this theaane, Jimy

MR. ROBINSON. I wili see.

MR, HOLTZOFF . I move {tg adoption,

MR. ROBIRSOR :

In the Roporter's Memorandupy i¢

takes care of any change that there is.

MR, GLUECK :

THE CHAIRMAN; Yes,
MR, HOLTZOFF: To

whoever ig 8ccepting paij,
THE CHAIRMAN:

Are theprs 4ny remarks on (a)7
(No response. )

THE CHAIRMAR: All those 1n favor say "Aye",

(Chorus of 7Ayes.")

THE CHAIRMAN: Opposear
(Ro response. )

THE CHAIRMAR; Carrieq.
45 (e) (1).
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or diacharge of torfeiture, or remiasion, it shayl) be

handleg ip the district court;

MR, HOLTZOFF . I nmove its adoption.

MR, YOUNGQUIST: Just g Aoment , Why can ®e not,

insteaq of using all these Words, say, "shal] declare g

rorfeiture op the baii"y

MR, ROBINSOR. Fhat liney

MR. YOUNGQUIST, Line 53,
MR, ROBINSON:
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THE CHAIRMAN: No, this is in the distriet court,

I am ¥ondering, in line 52, whether 1t is not

Proceeding,

MR. 3SETH: Why not stop

with ”jurisdicticn"?
THE CHAIRMAN:

Maybe that 1g better still.

MR, ROBINSON: That 1 safer, fanrt it>

MR, HOLTZOFP. I want ¢o ask the reporter g

MR. ROBIN3SON: It always dges,

MR. SETH:. It always doeg,

MR, YOUNGQUIBT: That ig the beginning of the
enforcement Proceedingy

THE CHAIRMAN: I wonder ir we could not amend the
section to read this way, starting with line 50:

"When there 1g 4 breach of condition

MR, YDUHGQUIST:
think--

¥R. ROBIRsOj:
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bail bong always provided by the defendant frop the
commissioner, the district court or the court Oon appea],
80 You always havye the condition stated in the bond .

MR, YOUNGQUIST. Do you when you deposit cashvy

MR. SETH: Yes, you sign a bong too.

MR. HOLTZOFF. L think cash 1s only in Place ofr

& sursty.

MR. HOLTZOFF. Mr, Ghainman, how are you fixing

THE CHAIRMAN: "When there 1s a breach of condition
of any bond" -. g4ig Somebody suggest "ball" wag not
approprister

MR, YOUNGQUIST. I think 1t 1g 2ot appropriate,

THE CHAIRMAN: (Continuing) "of any bong the
district court" -. let us strike oyt a8 little more.

MR. YoumeqQuisrt: Couldn’t you maye that "a bong"y
Wouldn't thag be more accurater

MR. HOLTZOFF: Yes.

THE CHAIRMAN: Yes. I wanteg to cover bongds
before the Commissioner, That will go.

MR. HOLTZOFF. "a bong” .

THE CHAIRMAN: (Continuing) " the district court
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MR. ROBI KRSON:

Would you 1eave out "having

Jurisdiction”7

MR, HOLTZOFF: Yes,

THE CHAIRMAN: Why ot

MR. ROBINSON: I believe 80,

MR. HOLTZ OFF:

I think that 1g g Lecessary
1nplicacion.

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "yo.

(No response. )
THE CHAIRMAN; Carrieg,
45 (e) (2).

MR, HOLTZOFF, At line 56 the worg "such" 1 think

should be changed to "gn,

MR, ROBIRSON: I thing that 1s right.

MR. YOUNGQUIgT. I3 that wopg "discharged" the
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MR. ROBIKSON: Yes; that is & statutory word .

MR. HOLTZOFF: think the wopq "remit" ig
usec 1in the etatute,

MR. ROBINSOR: No; that is a different thing.

MR. HOLTZOFP: [e the worg "disch&rged” used in
the statutes

ME. ROBIN2OR: Yes.

MR. YOUNGQUisT. All right,

MR. 8ETH: How about "in whole Or 1n part"-
Ientt thet gtranges

THF CHAIRMAN: Yes, 1t does seeq g little Jueer,

MR, YOUNGQUIs?. Loes he evep forfelt hale 4
hond or haie the amount or the bond, Alexe

MR, HOLTZOFF. 1 think you can only forfeit the
whole bond,as | understang 1t, but Jou can remit g part
of the forreiture,

THE CHAIARMAN: Thas is snother thing,

MR. ROBINSGH: (Addrsssing Mrs, Peterson) po you
know where the Statute igv

MRS, PETERSON: 7 think 80, yes.

MR. HOLTZOFF. it seems tg pe that 1r you can
make g partial remission after entry or judgment, I think
you ought to be 2llowed to e the same thing before Judgment .,

MR, YOUNGQUIST. I think go too.
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MR. HOLTZOFF: I am ot clear in my own mind as
to the use of the worg "discharged" ang the difrerence
between "aischarge” ang "remit",

MR. ROBINSOR: You have got all that explained
in Rule 45, page 7,

MR. HOLTZOFF: What is the explanationz

MR. ROBINSOR: You c&n read 1t there, or I will
read 1it: "'Discharge’ 1g the release of the liability
of the surety ipn whole or in part berore the final
adjudication of forfeiture of the bail upon the unexcused
default by the defendant, ‘Remission” 1is the release of
the surety afrter entry of final Judgment of forfeiture and
operates either to stay execution or to refund the collected
penalty."

MR. HOLTZOFF: It Operates more than to stay
execution, It operates to get rid of the Obligation, not
only to stay execution,

MR. SETH: I st111 think "in whole or in part"
should come out.

MR. McLELLAN: I second the motion. My reason
for seconding 1t ig that such a situation will arige very
rarely anywsay, and it ig unnecessary,

MR. DEAN: If there 1s an appropriate occasion
for it that we do not now visualize, let the Court do 1.

MR. SETH: Yes, discharge it upon such conditions

&8 the court deems Just.
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THE CHAIRMAN: All those in favor of the motion --

MR. LONGSDORF: Just a minute, please. Is that
word "notwithstanding" on line 58 a useful wordz

THE CHAIRMAN: We are not touching that. wWe
are on line 56 at the moment. We are discussing "in
whole or in part" on line 56.

All those in favor of the motion to strike say

"Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed,"No."

(No response.)

THE CHAIRMAN: Unanimously carried.

MR. HOLTZOFF: In line 57 "whén" should be "ir",

THE CHAIRMAN: A1l right, unless there is any
objection.

Now, you had something on 1ine 58, Mr. Longsdorftr

MR. LONGSDORF: VWell, I was questioning that word
"notwithstanding". I was wondering why i1t was used. I do
not know whether it is necessary or whether it is the best
word we could use.

MR. YOUNGQUIST: And I think we ought to strike
out the "and" in 1line 58, and substitute a comma, because
we have three conditions.

THE CHAIRMAN: Just a minute. Does the

"notwithstanding’ add anything?
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MR. YOUNGQUIST: Ko. It we want it, 1t should
be "nevertheless" instead of “notwithsbanding"; and I do
not think we need either.

MR. LONGSDORF: That is implied in what goes
before,

MR. GLUECK: What 1s meant is that 1t can st113
be had despite it,

MR. HOLTZOFF: ip you leave out the word "not-
wilthstanding" the senge 1s clear without 1,

Was there a motionz

MR. LONGSDORF: Yes.

MR. DEAN: 1 second 1it,.

THE CHAIRMAN: All right, then, "and" g oyut in
line 58 ang "notwithstanding" in the same line, unless
there is objection.

The section will then read:

charged 1f it appears that there has been np willfrul defrault
by the defendant, that 8 trial can be had in the case,
and that Justice does not reguire the enforcement of such
forfeiture."
All those in favor of the motion say "Aye, "
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."

(No respcnse. )



167
1t2k4

THE CHAIRMAN: Unanimously carried.

MR. YOUNGQUIST: Why not strike out "in the case"<7

THE CHAIRMAN: Where is thatz

MR. DEAN: Line 59.

THE CHAIRMAN: Yes. So ordered.

45 (e) (3).

MR, HOLTZOFF: Mp. Chairman, before we pass on -
I hate to raise this question - but I think the word
"discharged" - I doubt whether it 1s correctly used, because
while the A.L.I. Code distingulshes between "discharge"
and "remit", the United States Code uses only the words
"remit" and "forfeiture". It does not speak of discharg-
ing the forfeiture.

MR. SETH: We will come to that later.

MR. HOLTZOFF: But the word "remit" covers both
sltuations under the United States Code, as I can see 1it.

MR. ROBINSON: Oh, no, Alex; I do not think so.

MR. SETH: Remlssion 1s after the liability is
fixed.

MR. ROBINKSON: That is right.

MR. HOLTZOFF: You mean only after judgment?

MR. SETH: That is right.

MR. HOLTZOFF: Well, I wonrt press the polnt. But
the word "discharge" 1s not used in the United States Code.

MR. McLELLAN: You would not like the word
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"pescinded”, would you?

MR. YOUBGQUIST: Or "vacated"z

MR. HOLTZOFF: I think that is better than
"discharged".

MR. ROBINSON: I do not think so. There is a
lot of case law and a lot of statutes lnvolved. I have
had Mr. Abihider through Mr. Dession working a great deal
on this, and Mr. Abihider took 1t up with some specallists
in securitles, and 1t has been checked and double-checked
in that way.

MR. HOLTZOFF: 1 am sure the term "discharge of
rorfeiture”’ is not used in the United States statutes in
connection with forfeiture of ball.

MR. DEAN: Why don't we say " The court may order
a forfeliture” in line 557

MR. HOLTZOFF: Beg pardon?

MR. DEAN: Why don't we say "The court may order
a forfeiture' in line 55.

MR. HOLTZOFF: I am questioning the use of the
word "discharged”.

MR. DEAN: 1 see.

MR. McLELLAN! Why not say - and this is borrowed
from my friend here on the left who always says something
good - "The courtmy vacate or may rescind a forrelture"?

MR. HOLTZOFF: I think that would be filne.
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MR. ROBINSON: I am sorry, I cannot agree with
you. You are probably right and I am probably wrong, but--

MR. DEAN: Pardon me. But what is the matter
with "vacate", Jim?

MR. McLELLAK: I am not interested 1n what
investment counselors think about this kind of thing.

MR. ROBINSON: The words "discharge" and
"remission” have a long established distinction here,
and I do not know why Mr. Holtszoff seems so bent on
changing 1%.

MR. HOLTZOFF: Because the word "discharge" is
not used.

MR. YOUNGQUIST: Yourpoint 1s that we ought to
nse "femit“ in both cases? 1 think the majority does not
agree with that, the questlion is whether the choice of the
word 1s to be complementaty tof"remit".

MR. HOLTZOFF: But I prefer to use Judge Mclellan*s
suggestion and use "vacate".

MR. YOURGQUIST: It 1s a cholce between words,
and, as I take 1t from the note, that was given careful
study by the A.L.1. and also by Mr. Ablhlder, If that
is established usage, why not leave 1t7

MR. HOLTZOFF: I second Judge McLellan's motion
to substitute "vacate” for "dlscharge".

MR. SEASONGOOD: If Mr. Robinson says "discharge"
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1s the language in the cases, why do you want to use
something differenty

MR. ROBINSON: I cannot be respounsible for any
of this sectlion 1f that change is made, because it has
all been worked out on that basls, and I will have to check
all the cases and statutes agaln. Mr, Holtzoff has not
clted the Federal statute with regard to discharge of
forfelture or vacation of forfelture. He has not shown
us that the term "discharge" 1s not used.

THE CHAIRMAN: Well, all those in favor of the
motion to change the word "discharge” to "vacate" say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.'")

THE CHAIRMAN: The "Noes" seem to have it.

Now may we have s vote on the section as amended.
All those in favor of it as amended say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

That brings us to 45(e) (3), "Eanforcement of
Forfelture.

MR. HOLTZOFF: I move 1ts adoption, Mr. Chairman.

MR. McLELLAN: I suggest mildly that possibly the
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last sentence "Ball consisting of cash or securities”
might be changed to read "Other bail shall be deemed to
be the property of the defendant,"

MR. ROBINSON: I belleve that is right.

MR. SETH: That is right. In other words, you
do not want to have anybody claiming 1it.

MR. HOLTZOFF: And you do not want 8 separate
paragraph at line 67.

MR. ROBINSON: No. I have got that corrected.

Now,J belleve, Judge, that that is the language
of the civil rules or of the statute; but I should like
to check on that. Of course, you may change it 1f you see
rit. I just wanted to put the facts hefore you on that.

MR. HOLTZOFF: 1 think this is an improvement.

MR. DEAN: What 1s the purpose of that in lines
64 to 667

THE CHAIRMAN: S0 some third party who has put
up cash or securities cannot come in and say "It is mine.”
It makes very troublesome litigation. I have had a lot of
it.

MR. T.ONGSDORF: It has been tried.

THE CHAIRMAN: Yes, and you are always licked on
it, and 1t makes a lot of fuss,

MR. GLUECK: Apropos of that, while we are on

1t, we have the expression or word "securities"” there on
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line 65.

MR. McLELLAN: That goes out.

THE CHAIRMAN: "Other ball shall be deemed to
be the property of the defendant."

MR. GLUECK: Yes, that is right; I am sorry

MR. SETH: 1In Line‘67 we say "the obligor submits
to the jurisdictlion of the distriet court'. Shouldn't we
make 1t plain that the sureties do too? Whether obligors
includes sureties as well -=-

MR. HOLTZOFF: I thought it did.

MR. ROBINSON: Yes, that is the object of it.

MR. HOLTZOFF: Why not make it plainT

MR. SETH: Why not make it the plural?

MR. HOLTZOFF: "the obligors"?

THE CHAIRMAN: Is "obligors" sufficiently broad
to cover the sureties as wellv

MR. SETH: I doubt 1t.

THE CHAIRMAN: I wonder if the distinction is not
often made between the obligor and his sureties.

MR. SETH: Listinction between prineipsl and
surety, Mr, Chairman.

THE CHAIRMAN: Yes. But I have seen 1t in cases
where they have distingulished between the obligor and the
surety, If there 1s any doubt --

MR. ROBINSON: I belleve our position there is
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strengthened by the form on "Appearance Bond" that the
subcommlttee on forms has prepared.

THE CHAIRMAN: All right. Then if tlere 1s no
objection that will stand.

MR. HOLTZOFF: And it should be "as their agents"
in line 70.

MR. McLELLAN: Mp. Chalrman, I am awfully sorry.
I do not know whether your suggestion {s now to withdraw =--

THE CHALRMAN: ©No, we are letting "obligors™
stand.

MR. McLELLAN: You mean the plural?

THE CHAIRMAN: Yes. "the obligors submit to
the jurisdiction of the district court and lrrevocably
appoint the clerk of the court as their agent upon whom
any papers affecting thelr liability may be served.”

MR. SETH: Does "the district in which the bond
is given'"cover removal cases precisely?

MR. ROBLINSON: Not guite, Loes 1t7

MR. SETH: No.

THE CHALRMAN: In which the bond is filed? or is
lodged=z

MR. HOLTZOFF: Well, in a removal case you have
this situation: 2uppose a surety Iln San Franclsco glves

a removal bond in a8 case where the removal 1is to New York.

Now, 1t 1s not falir to have the surety in 3an Franclisco
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submit to the jurisdiction of the New York court.

MR. YOUNGQUIST: Why nott He knows the proceeding
is for removal to New York.

MR. SETH: Yes. Why not?

MR. HOLTZOFF: If he was sued on the bond he would
have to be\sued in San Francisco?

THE CHAIRMAN: Why?

MR. YOURGQUIST: If 1t wereint for this provision.

MR. HOLTZOFF: 1If he 1s sued on the bond, if not
for this provision he would have to be sued in San Francisco.

MR. McLELLAN: May I add one thing morez

THE CHAIRMAN: Yes.

MR. McLELLAR: Line 68 "ror the district in which
the bon@is given". Why not say "submit to the jurisdiecticn
of the district court and irrevocably appoint the clerk of
the court"z

THE CHAIRMAN: "jurisdiction of the district
court" - what came after that, Judge?

MR. McLELLAN: Why not strike out "for the
district in which the bond is given'?

MR. SETH: That is right. Of the proper district.

MR. McLELLAN: Could it mean anything else7

MR. SETH: If you used the language "to which the
bond 1s returnable", probably that might do it.

THE CHAIRMAN: I think you are better off without
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that.

Is that agreeable?

MR. GLUECKX: Yes.

THE CHAIRMAN: All right. Thengu there is no
obJection those words will come out.

MR. YOUNGQUIST: Strike out "for the district in
which the bond is given"?

THE CHAIRMAN: Yes,

MR. GLUECK: I think we have to conform the words
in }ines 75 and 76 and make it plural all the way through.
"obligors if their addresses are".

THE CHAIRMAR: That is right.

MR. LONGSDORF: Mr.Chairman, before we pass
that word "obligors” I just want to ralse this question:

I think 1t is sufficient, but I have an scute recollection
of a case where a surety company tried to wriggle out of its
lilabllity for summary Judgment in an appeal bond --

MR. HOLTZOFF: Don*t you think this would cure
that?

MR. LONGSDORF: I think 1t would, but I just want
to be sure of that.

MR. HOLTZOFF: I think 1t would.

MR. SETH: And I think we ought to choke off
any frurther discusslons on that.

THE CHAIRMAN: We are on page 3 of Rule 45, sub-
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section (e) for the benefit of those gentlemen who Just
arrived.

MR. GLUECK: I move its adoption as amended.

MR. HOLTZOFF: I second the motion.

MR. YOUNGQUIST: Did we change the second "his"
in line 71 to "their"?

THE CHAIRMAN: Yes.

MR. HOLTZOFF: To "their".

MR. ROBINSON: I think it would justify having
that read, wouldn't 1t7

THE CHAIRMAN: Yes. I will read 1t:

"when the forfeiture has not been discharged the
court shall on motion enter a judgment of defsault and
execution may be issued to collect the penalty from the
obligors on the bond. Other ball shall be deemed tO be
the property of the defendant.”

MR. GLUECK: And run the paragraphs together.

THE CHAIRMAN: Yes, the paragraphs run together.

(Continuing) "By entering into a bond the obligors
submit to the jurisdiction of the district court and
{rrevocably appoint the clerk of the court as their agent
upon whom any papers affecting thelr llabllity may be
served. Thelr 11ability may be enforced on motion without
the necessity of an independent action. The motion and

such notice of the motion as the court prescribes may be
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served on the clerk of the court who shall forthwith mail
copies to the obligors if thelr addresses are known."

MR. HOLTZOFF. I move 1ts adoption.

MR. DEAN: S8econded.

THE CHAIRMAN: It is moved and seconded --

MR. SEASONGOOD: It seems rather trifling, but I
would rather say "to the obligors to thelr last known
addresses.”

MR. LONGSDORF: I think some of the local rules
have that in that form. I am not sure.

MR .SEASONGOOD: Thenit would be implied, if he
did not know the address, he would not mall enything, which
might work against --

MR. ROBINSON: Of course, you are changing the

civil rules again on that. This 1is 73(t) of the civil

rules.

MR. LOGNSDORF: All right.

THE CHAIRMAN: Now, do you want this changed or
not?

MR. SFASONGOOD: I think it 1s better,

MR. HOU&ZOFF: I second Mr. Seasongood’'s motion.

THE CHAIRMAN: All those in favor of that motion
say "Aye."

(Chorus of "ayes.”

THE CHAIRMAN: Opposed, "No."
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(Ko response.)

THE CHAIRMAN: Carried.

We now move on to 45 (e) (4) at the pottom of
page 3 of Rule 45. "Remission of Forteiture.”

MR. GLUECK: Mr. Cheirman, I do not gnow whether
the abuse that the gsurveys have shown up with respect to
state practice at all exist in Federal practice. As you
know, in state practice perhaps 1/2 of 1 per cent of these
prrelted bonds are ever collected, and I was just wondering
whether there is anything in tHese rules %o take care of
that possibility, or whether 1t should even be noted with
reference to the Federal practice.

What about that, Alex?

MR. HOLTZOFF: Well, in Federal practice we had
a lot of uncollected bonds during the prohibition era. We
st111l have them, and they will never be collected. But
except for these prohiblition bonds we do not have much
trouble in the matter. It depends upon the individual
United States Attorneys. Scme, like Colonel Woodcock,
when he was the United States Attoraey in Baltlmors,
the minute there was a rorfeiture he issued an execution
the next day unless the check was eorthcoming. Now, the
abuse, if any, or,the airriculty, if any, 1is just the
opposite. The remission gstatute is so very narrow that

{n meritorious cases where the surety spends mohey to hunt
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up the fugitive and bring him toO court, the court has

no way of remitting the rorfeiture, because the present
statute is contrued as conferring that power on the court
only if the default ga principié was not wilful. And of
course, it always is. So‘ﬁgﬁ gureties in those cases get
private pills through Congress for remission of forfeltures.

Now, 1f we adopt this provision gome of those
private bills will Dbe unnecessary, and we will oxtend
an inducement toO guretles to spend their own money and use
thelr own efforts to help the Government hunt up fugltives,
which, after allis what we want done rathe; than collection
of money.

MR. SkaAZONGOOD: In our jurisdiction the rederal
court never remlts anything. They Just forfeit it and that
1s all there 13 TO 3. They do not remit anything. I do
not know whether that is so in other jurisdictions.

fRe HOLIGUFE S Tas, becauue of the view of

0
The Supreme Court not perm.titing & romisgion unless in

>
g
0

prinetple- the defaultrwaaghotx%giful.

B¥R. enoohinil: nigh mace 1t éifrerent?

R, HOLTIDTE: ves, Ancé 176 peautt is that you
nave got private +11"s 1n Congress, many of which are
meritorious.

yn,oFTH:  In 1llne 78 18 the languagid ngnforecing

the forfeiturd’necessary? can't you say "the court™? TIsn't
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that sufficlent?
MR. ROBINSON: I think it 1is.

MR. YOUNGQUIST: What is 1%7

THE CHAIRMAR: gtriking the words in 1ine T8

"enfrorcing the sorreiture” .
Kow, ls there anything turther on this section?
MR. YOUNGQUIST: I think we can lmprove the

language in line 79 by striking out fehe same’.

MR. ROBINSON: Yes.
THE’CHAIRHAH: All those in favor of 45 (e) (%)
as amended say "pye."

(Chorus of “Ayes.“)

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: Carried.
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THE CHAIRMAN: 45 (f).

MR. YOUNGQUIST: I suggest striking out in lilnes
84 and 85 the words "discharge and".

MR. HOLTZOFF: I second the motionm.

THE CHAIRMAN: If there 1s no objection, that
will -~

MR. HOLTZOFF: Instead of saying, "the court shall
by order enterthe dlscharge and exoneration of the obligor"”,
shall we not say, "the court shall exonerate the obligor"?

MR. YOUNGQUIST: All right; that 1s better.

PHE CHAIRMAN: Singular or plural?

MR. HOLTZOFF: Plural.

THE CHAIRMAN: “obligors”?

MR. ROBINSON: "and release any bail deposited”
instead of "cash or securities”.

THE CHAIRMAN: Yes.

MR. ROBINSON: Or "and release any ball" -- "ball
deposited."”

MR. HOLTZOFF: "any bail”?

MR. ROBINSON: Leaving the word "deposited” in.

MR. HOLTZOFF: I would say so.

MR. ROBINSON: Asaron, what have you to 838y about
that?

MR. YOUNGQUIST: Yes.

MR. ROBINSON: In?
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MR. YOUNGQUIST: Yes.

why do we have the word "proper’ in 1ine 88?2

MR. ROBINSON: Leave 1t out.

MR. HOLTZOFF: In 1ine 87 the word "g1so’' seems
to be in the wrong places should it not be, "mhe surety
may also be exonerated”?

MR. YOJNGQUIST: No.

MR. SETH: I would leave it out.

MR. HOLTZOFF: Leave out the 'also"?

MR. ROBINSON: Right.

MR. SEASONGOOD: This is just plain ignorance,
put in 1line 86, "any ball deposited”, does "pail" there
include gsomething more than cash and bonds or does it
{nclude a surety obligation?

MR. DEAN: It does, because that refers to
obligors.

MR. SEASONGOOD: phen wouldn't you do better to
atrike out the word 'deposited”, as was once suggested?
You do not think of --

MR. DEAN: That is right.

MR. SEASONGOOD: (Continuing) -- suretlies being
deposited.

MR. DEAN: That 1s right.

MR. SEASONGOOD: That came out better than I

thought.
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THE CHAIRMAN: The section then reads, "When
the condition of the bond has been satisfied or the
forfeiture thereof has been discharged or remitted, the
court shall by order enter’ --

MR. HOLTZOFF: No; "the court shall exonerate’ .

mHz CHAIRMAN: "the court shall exonerate’ --

MR. EOLTZOFP: "the obligors.’

THE CHATRMAN: "the obligors and release any
bail. The surety may ve exonerated bY deposit of cash
named in the bond, or by surrender of the defendant into
custody."

Are you ready for the motion?

vR. LONGSDORF: "gurety’ or tgureties’?

MR. SETH: 'eny surety’ .

MR. ROBINSON: "A surety".

THE CHATIRMAN: A surety’ .

MR. LONGSDORF: "A surety’?

PHE CHAIRMAN: Ready for the motion? All those
i{n favor say"'aye."

(Ghorus of "syes.")

THE CHAIRMAN: Opposed, "No."

MR. WAITE: Mr. Chairman, before we drop these
matters, I do not have anything to propose, T would like
to ask 1if the Drafting Committee seriously cons idered

giving to the court the power to refuse bail ln certaln
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types of cases, where 1t might seem unvise to release &an
{ndividual? That has been frequently proposed. You know
the widely known case of the man who was out on ball --
four successive balls after four successive convictlions -~
in order to produce money for his triel in each case.
There are & number of examples of that sort. Did the
Committee consider them?

M. ROBINSOR: Yes; you have your constituticneal
problem there, of course.

MR. WAIT™E: No, becasuse the Federal Constitution,
unlike a state constitution, does not meke ball a matter
of right. It simply says excessive bail shall not be
required. Now, many state constitutions make bail a matter
of absolute rizht, but other state constitutlons do not
make it a right, and in & good many states, in New York,
for instance, I was told release on bail is a matter of
discretion with the court, and it is supposed to be a very
good thing.

MR. ROBINSON: 1In other words, 1t 13 PFederal
statutes that we would have to supersede,

MR. WAITE: That is right.

MR. HOLTZOFF: I would rather favor Mr. Walte's
1dea becsuse I can concelve of situations, such as the case
of a notorious bank robber, who di1d not commlt an offense

that was punishable by capital punishment, and yet robbed



1.85
5dz

several banks and might rob another bank if he was released
on bail. I would vote for a rule of that kind if somebody
proposed 1it.

MR. WAITE: I had one written out, if anybody
i{s interested in hearing it. It reads this way, 'Before
conviction,a person arrested for an offense not
punishable by death shall be released on ball, provlded,
howvever, that if the offense with which he 1is charged is
felonious assault under such circumstances that the victim
assaulted shall die, the person who made the assault willl
be chargeablelwith murde?.” That is to get the case where
it may turn out to be murder,for which bail would not be
allowable, but has not yet been the result. "Or if the
person applying for bail was already at liberty under ball
at the time of the commission of the offense for which bail
is asked, the court may refuse such release on ball when
it is believed that such release would be lnconsistent with
the safety of the public or with the reasonable probability
of appearance of the accused at the time of trial.” That,
perhaps, does not go quite so far as you would be willing
to go.

MR. McLELLAN: Does Mr. Waite concelive that you
have & right to demand bail for the safety of the public?

MR. SETH: No.

MR. WAITE: What was that, Judge Mclsllan?
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MR. McLELLAN: Do you think the court has &
right to require ball of & character that is laprge enough
to protect the public or to hold a man without beil --

MR. WAITE: That is done.

MR. McLELLAN: (Continuing) -- because of danger
to the public?

MR. WAITE: fThat is done in England, yes, and it
i3 done in & number of states in this country.

MR. McLELLAN: I thought the object of ball was
to insure the presence of the defendant at the trial, and
that was the only object.

MR. SEASONGOOD: I do not understand under
existing law you are entitled to ball as a matter of right
after conviction on appeal,

MR. WAITE: This has to do with before conviction.

MR. SEASONGOOD: I had supposed bail was & matter
of right under our Federal Constitution.

MR. HOLTZOFF: It is, under the statute, but not
under the Constitution.

MR. SEASONGOOD: I say, under the Constitution.

MR. HOLTZOFF: No.

MR. SETH: The practice has been so long continued
under the Federal Constitution that I think it would really
now be interpreted as & matter of right.

MR. WECHSLER: Isn't the problem always met in
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practice by fixing the amount of bail, Mr. Chairman?

MR. SETH: violating the Constitution on
excessive ball.

MR. HOLTZOFF: In other words, you violate the
Constitution in order to enforce 1t.

MR. MEDALIE: You simply declde 1t is not
excessive. A man vho has made two or three million dollars
racketeering 18 1ikely to run away if his chances of success
{n his trial are not good and ball 1s rixed at $50,000. 3o
you make 1t $350, 000.

MR. SEASONGOOD: You say excessive bail shall not
be required. Isn't that considered that pail shall be
granted to everyone but in no case shall it be excessive.
Isn't that the meaning of the Constitution?

MR. YOUNGQUIST: that 18 the way my mind was
running.

MR. MEDALIE: It varies with individusls.

MR. SETH: Where the right is not exclusively
given under the Constitution, the court may refuse to
release on bail in any amount, and that is the English
rule, and 1 am pretty sure 1t is the Wew York rule.

MR. YOUNGQUIST: You are quite right about the
English rule. That is not the Nevw York rule, as I understand
it, and 1 am pretty sure it 1s not the United States rule.

MR. SEASONGOOD: 1 move we do not adopt that
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suggestlon, and my reason 13, 1 think that the practical

difficulty of getting rules adopted would be very great 1f
you injected that into 1it.

MR. YOURGQUIST: I second the motion.

THE CHAIRMAN: You have heard the motion. All
those in favor say "aye."

(Chorus of "ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion seems to be carried.
The motion is carried.

Rule u46.

MR. DESSION: Mr. Cheirman, may I raise one
question hefore we leave this? Is there any need of saying
anything about extension of beil in here? Or does thst
pcecur to somebody? I don't knov.

MR. MEDALIE: You mean after a man has been
convicted?

MR. SETH: Pending sentence?

MR. YOUNGQUIST: Ve have that in earller.

MR. HOLTZOFF: We have that in.

MR. DESSION: Is that covered elsevhere?

MR. YOUNGQUIST: Yes.

MR. WAITE: 1 am not proposing a change, but I

would 1like to ask & question. Judge Hough someé vears back
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was quite insistent that bail bonds on appesl should carry
a provision to the effect that the appellsnt would
vigorously prosecute the appesl, and the ldea was, wvhen
that man vas 1et out on pail on appeal his whole 1dea was
to delsay, and delay, and delay as long &8 possible. He
urged that pail bonds contaln &8 provislon for vigorous
appeal. Wwas that consldered bY the Committee?

MR. HOLTZOFF: Something to that effect 18 in the
form.

MR. MEDALIE: If it is, Jyou don't need 1bt. 1 know
from my Oown experience wvhen I was United States attorney in
this district 1 precognlized that many people got bhail on
appeal and did nothing about 1t and put us to & lot of
trouble, and 80 1 had the gsenior circult judge agree wvith
me that he will not grant bail vithout seeing us first and
giving us & chance to 8pDe&r; then, 1f ball were allowed,
1t would be & condition of the allowance of Dbail that the
sppellant bring his case oOn at a stated tlme, which meant
that 1if he did not, we were at liberty to move for the
discharge of his ball.

MR. YOUNGQUIST: Is that & permissible condition?

MR. MEDALIE: But you do not put it in the bond
at all. The man was told, "All right."

MR. YOUNGQUIST: Oh, I see. 1 thought you put it

{n the bond.
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MR. MEDALIE: ¢h, no, never put 1t in the bond.
The order granting pail stated the condition. The order
d1d, not the bond.

MR. YOUNGQUIST: Shall we convey that suggestion
to the Unlted gtates attorneys by note?

MR. MEDALIE: 1 think meny of them knovw it. I am
quite sure 1t is known in this district. That practice
sticks pretty well.

MR. WAITE: I am not urging the matter, because
1 am not sure enough in my mind it would be an effective
provision, put I did want to kmow 1f the draftsman had
considered that matter and re jected it or had not consldered
it.

MR. ROBINSON: We really thought about {t, but the
difficulties attending it seemed to be too great.

THE CHAIRMAN: 1 think we should have & note on
the point covered by Mr. vedalle.

MR. DEAN: I think so.

THE CHAIRMAN: Rule 46, "Motlons.’

MR. HOLTZOFF: I move its adoption, Mr. Chairman.

MR. YDOUNGQUIST: May I ask about the first line
and 8 half, the purpose of 1t?

MR. SEASONGOOD: Why can't you say 'motions may be
made in writing or, 1f the court permits, orally'?

MR. HOLTZOFF: Yes. Will you state 1t arzain?
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MR. SEASONGOOD: I would say 'motions m&y be in

writing or, if the court permits,” -- “motions may be made
in writing or, if the court permits,’ - between commas -
"orally."

MR. ROBINSON: HOW would this do, line 2, after
"motion” strike out the rest of the sentence 8nd insert
“ghall be by motion In writing or orally, 1f the court
permits,” and save 2 few words?

MR. HOLTZOFF: Leave out "an application to the
court for an order” and substitute -- strike out the first
part of that and have 1t read "Motlons” --

MR. ROBINSON: No, no. "an application to the
court for an order shall be by motion in writing or orally,
{f the court permit.’

MR. YOUNGQUIST: We were questioning the need
for the first line and & half, Jim.

MR. SEASONGOOD: Everybody knows vhat & motion
is, don't they? You ask sométhing, move that something be
done.

MR. ROBINSON: This comes from the civil rule,

I suppose.

MR. MEDALIE: The civil rules must contain
elementarydefinitions vhich we do not reguire.

MR. ROBINSON: I belleve this fits in with the

rest of our rules.
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MR. MEDALIE: I wiil gzive you an example. In
New York we have our Code of Criminal Procedure and our
Civil Practice Act, formerly the Code of Civil Procedure.
The Code of Criminal pProcedure does not mentlon these
definitions that normally appear in the Civil Practice
Act.

MR. SEASONGOOD: You don't need 1t.

MR. MEDALIE: Experience shows you don't need it.

MR. SEASORGOOD: I think all the things you wvant
aremade by motion. Somet imes you flle 8 petition to
intervene, or something 1ike that. I don't knov vhether
that is in criminal cases.

MR. MEDALIE: Of course, i1f you want to get rid
of petition you do everything by motion. ‘That {s another
matter. I don't see the need for the rule.

MR. DEAN: I move ve strike out the rule.

MR. McLELLAN: Seconded.

MR. SEASONGOOD: There ts only this. You cannot
strike out the rule entirely, can you? Becauss yjou do wvant
to know whether motions may be made orally sometlmes, or do
you think that 1s so well understood?

MR. DEAN: In our motions to dismiss section ve
permit it elither way - pretrial motlions. I think from that
1t can be assumed that .any other motion can be made the same

way.
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THE CHAIRMAN: I think we ought to really state
some of the elements of the thing. A lot of judzes want
everything in vriting, when there are just a fevw things
which are required to be in writing. There 18 no s¢nseé in
requiring 8 motion to be in writing vhere 1t is not
necessary.

MR. MEDALIE: Aren't you going to find it difficult
to indlcate where a motion should be made in writing and
where 1t should be made orally? And don't forget also that
this 1s something that applies to the attorneys for the
Government as well as attorneys for defendants. They
frequently make oral motlions.

MR. SEASONGOOD: On the other hend, 1t is & short
thing, though. 1 don't know whether it 18 worth fussing
with. It is the same 88 the civil rule.

MR. LONGSDORF: I think we should give consideration
to the fact that ve nave lntroduced motions as a form of
application by paper for various things in a prosecution for
crime, which hitherto were not made that way, and maybe for
that reason you need something 1ike that.

MR. ROBINSON: I think that 1is right.

MR. LONG3DDRI: Ootherwise I would say you could
1eave it to the well known principles of lawv.

MR. ROBINSON: It is supplementary to our Rule 12

and verious other rules in which ve greatly enlerae the use
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of motions.

MR. SEASONGOOD: This 1limits the application to
motions. I do not know enough t0 ¥now whether there is
anything vesides the motion.

MR. McLELLAN: Mr. Chairman, wouldn't we do 1t
quite as well if ve did not pass this motion? We have 380
many different kinds of motlions that have really to be made
orally, 1like & motion in the course of trial to strike out
evidence, and things of that character, thet are all Tixed
by ordinary practice. It seems to me doubtful whether you
vant Rule #6.

MR. MEDALIE: Judge, that case you went down to
Philadelphis and tried, I wvas originally in that case and
then dropped out before 1t was tried.

MR. McLELLAN: You did vell.

MR. MEDALIE: I knov. And & motlion was made for
a bill of particulars. We got down to Philadelphla and
discovered you make 1t by petition. Fortunately, counsel
representing another defendant vas & Philsdelphia lavyer
end knev you d4id that by petition.

1 think there ought to be uniform practice.

That is about the one value 1 see in this provision, that
you proceed by motlon, that 18, that ls what 1t was, orally
and not by petition.

MR. McLELLAN: I just don't know the difference
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MR. McLELLAN: I just don't knov the difference
petween & petition and & motlion; that is, if they file a
petition, 1t would not make much dlfference whether you
called it a motion or not. It seeks something.

MR. ROBINSON: That is right.

MR. MEDALIE: Some things in form and some things
in procedure. A petition requires an ansver categorically
to the allegatlions. A motion simply requires any answer
you care to make by opposing proof, that 1is, by affidavit.
rhat 1s the clear distinction in procedure, tsn't 1t?

And then in form, & petition 1is signed and has & supporting
affidavit or verificatlon. An affidavit is sizned and svorn
to in one fell swoopD, isn't it. Those &are the differences.
It is not serlous. It is & nuisance to answver a petition
because you are bound to answer, If you don't answver, you
admit, and so on.

MR. SEASONGOOD: Do you have petitions in
criminal cases?

MR. MEDALIE: 1In Philadelphia they do.

MR. SEASONGOOD: I am not so sure they do not
under the rules. We 88y that certain things may be done by
motion, but it 1s not all-inclusive.

MR. DEAR: I do not think every application you
make to the court "shall be made by motion.” Just &

suggestion, "May we have an order locking up the jury in
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this case?’ --

MR. MEDALIE: That 1s an oral motlon.

MR. DEAN: I know, but --

MR. MEDALIE: That 1s an oral motlon.

MR. DEAN: (Continu&ng) -- it doesn't state with
partlcularlty the grounds therefor, and 80O forth.

MR. YOUNGQUIST: Suppose you apply for a writ of
habeas corpus? Do that by motion?

MR. MEDALIE: That is a petition. We do not
cover that.

MR. YOUNGQUIST: That 18 the initiation of &
proceeding, really, isn't ite

MR. MEDALIE: Your habeas corpus proceeds by
petition and the petition i3 answered.

MR. HOLTZOFF: But habeas corpus is & civil
proceeding. mhese rules do not apply.

MR. DESSION: Nelther do the civil rules.

MR. GLUECK: Hov would you handle 8 plea in
mitigation of sentence? Would that be a motion?

MR. MEDALIE: Ko, +hat would be just & speech.

MR. GLUECK: WNo, I mean 1t could be on documents,
couldn't it?

MR. MEDALIE: You mean after the session has been
imposed?

MR. GLUECK: No, before sentence.
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MR. MEDALIE: Then vhat you are proceedlng on
18 the district attorney's motlion for 8 judgment, which 1s
oral, by the way, and frequently unexpressed. Right?

MR. WBCHSLER: Yes.

MR. McLELLAN: I think we would be sticking our
necks out if we say every kind of application %o the court
for an order shall be by motion.

MR. ROBINSON: Has that been true in the civil
rules? That 1s exactly thelr words, of course. What is
the difference between & civil and & criminal case in that
respect?

MR. McLELLAN: I just do not know enough to know
a1l the kinds of applications that may be made to & court
for an order, and T am loath to 8&y that all applications
for an order shall be made by motion., I did not have very
good luck vhen I picked up & petition for a writ of habeas
corpus, as an {11lustration of my diffieugity, but I do not
know what kinds of applications there may be.

THE CHAIRMAN: Judge, don't we meet jyour objection
if we strike out the fiprst 1line and say that "A motion may
be in writing or orally, as the court may permit, and may
pe supported by arfidavit"?

MR. YOUNGQUIST: May I read something I wrote
here, that carrles out that idea? "A motion ghall be

made in vwritling unless the court permits 1t to be made
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orally, and may be supported by affidavit.” And then,
»1¢ shall state the grounds upon wyhich it 1is made and the
rolief sought.

MR. ROBINSON: I am afrald you sacrificed
needlessly, Aaron, sSome words which really have shown that
they &are useful in the civil rules and would be even more
useful in this one.

MR. YOUNGQUIST: What words?

MR. ROBINSON: Setting out with particularity the
grounds therefor.

Wwhat we are doing is, we are going to try to
abolish pleas 1in atatement, motlons to quash, demurrers,
pleas in bar, and in doing that wve are going to lose, if ve
do not watch out, some of the safeguards that the courts
have built up around those varlous types of defenses and
objections. Ve find the courts generally - 1 have thie
authorities collected from the Federal cases - require not
only that variouslof those devlces, especially those that
are called dilatory by the courts, must state with
particularity what they seek for but almost must be sworn
to. Now we are cutting out the requirement of an oath.,

MR. YOUNGQUIST: I would suggest then, "1+ shall
state with particularity the grounds upon which 1t is made
and the rellef sought.”

MR. ROBINSON: That will be all rlight. -
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MR. HOLTZOFF: I move the adoption of Mr.
Youngquist's suggestlion.

MR. LONGSDORF: Walt a minute. Before ve go on
to consider that motion, I think these words, ‘as the
court may permit,” in this Rule 46, as it stands, and also
1n Mr. Younggqulst's proposed substitute, suggest motions
made in the course of trial, which slways are oral, require
the permission of the court."”

MR. YOURGQUIST: I had in mind, Mr. Longsdorf,
it seems to me that if a motion is made orally to strike
out evidence &8 someohe suggested, the fact that the court
rules on it implies the giving of the permission to make
it orally.

MR. LONGSDORF: of course 1t does, but when we put
this into a rule, 8 precept for nrocedure, maybe somebody
will think it doesn't warrant that.

MR. YOUNGQUIST: The ctvil rule says that a
motion, unless made during hearinz or £r1&1, ahall be made
in writing.

MR. LONGSDORF: Yes.

MR. YOUNGQUIST: Is t+hat the way to state it or
not?

MR. DESSION: It seems to me 1t 1s a mistake to
ase either formulation. It seems to me, &8s we have 1t here,

{1t seems to express & desire for a thing, and 1t also seems
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to express the normal grounds for all motions. I don't
think we need either.

MR. MEDALIE: TYou don't even get & bil1l of
particulars in & criminal case, particularly i{n the Pederal
court. It does happen that when the judge 18 trying to
push you on to &n early triasl, you say, "1 want to move
for a blll of particulars," and we turn to the district
attorney and say, "well, are you giving him one?"

"Well, I don't think T ought to."

Defendant's counsel will say, "well, I would 1ike
to have particulars on +his and that. They ought to give
1t to us."”

"why don't you give 1t to him?"

ng11 pight, I will glve 1t to him, if he'll be
ready two wecks from today."

very effective, and just what we vant, 1if ve
could do it all the time, and it would be wonderful, that
is, he will get either yes or no to & thing which does not
need much debate.

MR. SEASONGOOD: I move that Rule 46 read, "A
motion may be made in writing or, 1f the court permits,
orally, and may be supported by affidavit. It shall state
with particularity the grounds therefor, and shall set
forth the rellef or order sought.”

MR. HOLTZOFF: T would 1ike to see the words "with



dz 1101
particularlty" go ouh.

MR. SEASONGOO0D: mhe only thing is, the civil
rule says the same.

MR. HOLTZOFF: T knovw. What bothers me about
“partlcularity” is this, yoa glve ar oppertunity to deny a
motion on 8 technicallily because the grounds are not stated
with sufficient partlculgrity.

MR. SEASONGOOD: On the other rend, 1f you nake
& blunderbuss motion, and dgiZsli what you are moving or
anything, do you think therse {s any real danger of 1%
veingz denled pecause 1t does not state vith particularlty?

MR. HOLTZOFF: mhe cniy canger arigses when the
court wants to deny it and {s lccking for & ground and uses
that &8s & pretext.

vr. DEAN: I 4o not think there is that danger
so much as the 1anguage 18 unrealistic.

MR. SEASONGOOD: That '3 30.

MR. DEAN: In D8Ry casps, that la Lo say, you GO
not state 1t with particularity and the court doces not want
you to.

MR. SEASORGOOD: Well, strike out "with
particularity“.

THE COURT: Wes that "in the course of the trial”
in your motion?

MR. SBASONGOOD: No.
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MR. ROBINSON: I vant the record to Indlcate my
views. I think you nad better stick closer to the clvil
rule., 'with particularity”’, for that reasonm, will have to
stay. I will have to protest very vigorously against that.

MR. DEAN: Motions before trial are substituted
for pleas in abatement. There 1s none for during the
trial.

THE CHAIRMAN: Let us put that exception back as
{t is in the clivil rules. Will somebody request that?
Have you the civil rules before you?

MR. SEASORGOOD: Yes. of course, in the Rules
of Civil Procedure they usually just say & motion -- just
says grounds and objects. It docesn't say anything about
the particularitles.

MR. DEAN: You think there is a problem there,
George, of abolishing the petition?

MR. MEDALIE: Yes, I would 1like it abolished.

I think it is one of those funny things that developed in
American practice in certain states because 3ome of the boys
1earned about petitions for starting things in equity, and
then they went to such an extreme that often pleadings in
common lawv actlons were by petition instead of complaint,
Isn't that so, Qeorge?

MR. LONGSDORF: Yes, In Nebraska, for Ilnstance, --

MR. DEAN: If that is so, couldn't you just leave
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the first sentence and scratch the second?

MR. MEDALIE: I 1lke that first sentencs for
this reason: I would 1ike to see petitlions go and have &
uniform practice.

MR. ROBINSON: That is right.

MR. DEAN: That is the only argument I see for
the rule.

MR. MEDALIE: Do you use petitions in your state
for all written motions of any kind?

MR. SEASONGOOD: Well, in civil cases you netition
for leave to intervene, &and things 1like that.

MR. MEDALIE: That is because interventlon w&as
an equity proceeding originally.

MR. SEASONGOOD: I would not know in a crimlnal
case what you would petition for.

MR. DESSION: You would petition for certiorari,

MR. DEAN: Petitlon to appear amicus curlias.

MR. MEDALIE: That 1s also by analogy to the
equity procedure.

MR. DEAN: Yes. /

o

MR. HOLTZOPF: For example, on k%ﬁ;éecm of ball
bond, petlition for"ﬁﬁﬁibiion. One doesn't move for gégiggion.

MR. MEDALIE: And if ve vﬁnt a simplified practice,
we ought to arrange to do it by getting rid of those forms,

forms of that kind.
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MR. SEASONGOOD: For & yrit of certiorari, of
courge, you need 1t. I think you have to think that out
pretty carefully before you abolish it.

MR. ROBINSON: You have that in cilvil things, too,
so the civil rules develop no difficulty about that.

MR. SEA3ONGOOD: What?

MR. ROBIN3ON: They have the same provision,
“application shall be made by motion", and of course that
{ncludes writ of certiorari.

MR. DEAN: Do you want to 1imit this to the trisal
court? "All applications to the trisl court for orders
shall be by motion made in writing or orally’?

MR. LONGSDORF: Why do we need to speclify?

MR. DEAN: This is for all. This is a miscellaneous
section. All special procesdlngs are by petition and are
also, by analogy to the equlty practice, 81l applications
for prerogatlive rights, called petitions.

MR. LONGSDORF: To the king's consclence, really,
originally. That is why you petlitlion.

THE CHAIRMAN: Don't we 88y everything if we
say something like this, "s motlion may be made in writing
or orally, as the court may permit, and may be supported
by affidevit. It shall state the grounds therefor aﬁd
shall set forth the rellef sought"?

MR. MEDALIE: How does that make the practice
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uniform?

MR. YNUNGQUIST: To carry out Mr. Medalle's ldea,
and also to take care of motions during trial, I have noted
this down, "An application to the court for an order shall
be by motion. Motions other than those made during &
hearing or trial shall be in writing unless the court
permits 1t to be made orally. It shall st#te vith
particularity the grounds therefor and the rellef sought.”

MR. ROBINSON: I think that is good myself.

MR. BOLTZOFF: I would 1ike "with particularlty"
to go out.

MR. SETH: Should ve &dd, "and may be supported
by affidavit"?

MR. YOUNGQUIST: Do we need that?

MR. ROBINSON: Yes.

MR. YOUNGQUIST: All right. Adding that to the
first sentence will be 811 right.

MR. MEDALIE: If you want to define "otion” so
everybody will knov vhat we mean, you &re bound to say that
the motion 1s made either by notice, notice of motion, or
order to show cause, vecause an application for relief by
petition cannot be by notlce.

THE CHAIRMAN: In my district you make your
motion by order to show cause.

MR. HOLTZOFF: There are some districts where you
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do not serve & notice of motion; you just file & motion
and the clerk puts 1t on the calendar and notifles the
parties when 1+ will be hesard by postal card or othervise.

MR. MEDALIE: A1l tnat the moving party does 18
make an affidavit, stating the relief he asks?

MR. HOLTZOFF: No, he flles what 18 known as 8
motion, "'so-and-s80 hereby moves for so-end-so." He files
that paper with the clerk and thé}aets 1t down for & day
and notifles counsel.

MR. MEDALIE: That comes to the same thing as
the notlice of motion vhich wve have in New York practice.
vhe only difference is, we 837, “prease take notice that
the undersigned will move. "

vR. HOLTZOFF: No, there is one other difference.
The notice of motion states the day when the motion will be
brought on, but ander this system, which prevails in the
ma jority of the districts, the moving party does not know
vhen the motion will pe heard. It does not shov in his
paper; it just says, "+he defendant,’” or "the United
states attorney' --

MR. MEDALIE: The rest is up to the clerk and
the court.

MR. SEASONGOOD: Isn't the real question whether
you want to 1imit the motion? Let us have a motlon on that.

THE CHATRMAN: Put the question.
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MR. SEASONGOOD: 1 move that we 4o not limlit,to
motions, applications for relief.

THE CHAIRMAN: That 1is, take the principle that
you may ask for relief other than by motion?

MR. SEASONGOOD: Yes. 1 am afraid to say 1t, in
view of Mr. Medalie's great experience, but st11l there may
be some other kind of thing you would apply for. 1 do not
think you ought to t ry to resolve the things unless jyou
heve exhausted all the possfbilities.

¥MR. ROBINSON: To help us vote on that, can't you
give us an {11ustration of wvhat you have In mind, wvhere
you think that"motion"would not do?

MR. SEASONGOOD: I do not know vwhether there
would be something that would be sought in soue other way
in criminal cases.

MR. MEDALIE: Let us see what the civil rules
say about that. Do they provide for applications otherviae
than by motion?

MR. HOLTZOFF: No; they say that all applications
ghall be by motlion.

MR. MEDALIE: Then the petition 18 disposed of,
isn't 1t?

MR. SETH: Thet is ricght.

MR. HOLTZOFF: Yes.

MR. SEASONGOOD: Yes. vet undoubtedly there are
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petitions -- why, of course, you petition to intervene
and you petition for lots of things.

MR. HOLTZOFF: Upder the nevw rule you should move
for leave tO intervene. You could flle & petition, if you
wanted to, but technically you should move.

MR. YOUNGQUIST: 1s there any 8uch thing as
intervention in eriminal proceedings?

MR. HOLTZOFF: No; we ncv refer to civil cases.

MR. SEASONGOOD: pthere are certain instances.
Maybe you don't, but it is done just the same. Everybody
files a petition for intervention.

MR. YOUNGQUIST: By the civil rules that is
eliminated, tsn't 1t?

MR. HOLTZOFF: By the civil rules all
applications are by motion.

MR. SETH: 1 move the rule be sdopted, vith the
insertion of the ianguage of the civil rule about motlons
made during the course of the trial.

MR. ROBINSON: I second thet motlon.

~HR CHAIRMAN: You have heard the motlon. All
those in favor 8aYy "Aye.”

(Chorus of "pyes. ")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Unanimously carried.
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MR. ROBINSON: Have you transposed 1t, 'rellef
or order"?

THE CHAIRMAN: Yes.

MR. ROBINSON: Or you can transpose that the way
1t 1s in the civil rule.

WR. YOUNGQUIST: The civil rule says, "An
application to the court for &an order” -- it doesn't say
anything about relief, except that the motion shall set
forth the relief or order sought.

THE CHAIRMAN: I didn't get that, Aaron, the
first part of your statement.

MR. YOUNGQUIST: The first part of the statement
was that under the civil rules, 'An application to the court
for an order shall be- by'motion,“ and then it prescribes
the motion itself shall set forth the order or relief
sought.

MR. SEASONGOOD: ‘"rellef or order"?

MR. YOUNGQUIST: 'rellef or order”.

MR. SEASONGOOD: What is Mr. Seth's motlion, to
adopt the same as the civil rule?

THE CHAIRMAN: To adopt our ruie but providing
that during trisal or hearinz you csn have oral motions.

MR. SEASONGOOD: That 1s what the civil rules say,
"+hat an order shall beﬁggtion which, unless made during

a hearing or trial, shall be made in writine.”
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THT CHAIRMAN: That is going to make & lot of
your preliminary motions tough from now on, isn't it, for
the district attorney?

MR. MEDALIE: Well, nothing stops the court {rom
making orders. There is no prohibition on the courts
meking orders, is there?

MR. SETH: You cén st111 make them orally with
the court's permlssion.

VR. HOLTZOFF: Would you accept an amendment, Mr.
Seth, to strike out the words "with particularity”’?

MR. SETH: I would like the v articularity’ 1n 1%,
i1 1t takes the place of & demurrer or & motion to quash
an indictment.

THE CHAIRMAN: Let us move on then to Rule 47 in
the other book.

MR. HOLMZOFF: I move 1ts adoption. That 18 the
same form as we had before, {sn't 1it, Jim?

MR. ROBINSON: Yes.

MR. SEASONGOOD: I am not In favor of the nolle
prosse without the consent of the court.

MR. HOLTZOFF: Ve debated and passed on that, I
thought, last time.

MR. SFASONGOOD: Everything wve decided was
tentative. If we did, 1t was a very narrow division, wasn't

1t?
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MR. HOLTZOFF: Yes.

MR. ROBINSON: Yes.

MR. SEASONGOOD: I would 1like to have the thing
reconsidered. I am against nolle prossae without the
consent of the court, because I have seen examples of cases
that were nolle prossed, that should not have been nolle
prossed. AS it is, the judge cannot do a thing about 1t.

1 do not want to 83y anything {nvidiously, but 1t has been
known that district attorneys, Or somebody, have been reached
and the case 1s nolle prossed.

MR. AOLMZOFF: 1Is that in the Federal courts,
those examples?

MR. SEASONGCOND: Yes, I can give you examples in
our own furisdiction. Non-partisan, both sides.

MR. CLUECK: Murray, I would like to ask you
vhether your suggestion, which I think is a good ons, is
feasible? Just what do jyou envisage? Do you envisage that
every time & motion for a nolle prosse 18 made the judze
wl11 sctually question the D. A. and ask him, 'What evidence
have you zot?" and "Why dtdn't you get this?" and 8o on?

MR. SEASORGCOOD: "why do you want to nolle prosse
this case? Why do you want o dismiss 182"

'MR. HOLTZOFF: There are & lot of nolle prosses
in ;;refgnment cases, where the United States attorneys

haven't sufficlent evidence t0 secure conviction.
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MR. SEASORGOOD: And he tells the court that.

MR. HOLTZOFF: TYes, he just tells the court
frankly, "I haven't enough evidence to secure conviction.”
Then the court's consent is but a rubber stamp.

on the other hand, 1f you really want the court
to zo into 1t, then you would have to have & long argument
in each instance, and the court is really at & disadvantage.

MR. 3EASONGOOD: I don't want to delay the thing.
1 don't know whether anybody else feels the same way, 80 I
will just offer it.

MR. SETH: Put your motion.

MR. SEASONGOOD: I make a motlon that in line 2,
between the words 'may f11e" insert “with the conaent of
the court first had.”

MR. GLUECK: Mr. Chairman, may I ask George
Medalie to talk on that point out of the richness of his
experience? Do you think 1+ would be feaslble for & judge
to supervise this problem?

MR. MEDALIE: It would be 1f he could be both
diatrict attorney and judge.

MR. GLUECK: That means 1% would not be.

MR. MEDALIE: In New Jersey there was a Federal
senlor district judge, vho was judge, the district atto;nsy,
the Unlted States Government, and boﬁh political parties.

He was & hizh-minded man, & great independent, and, I think,
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a perfect nulsance.

THE CHAIRMAN: On all points you have indulged
in understatement.

MR. MEDALIE: Now, he really doesn't knovw, 1t
merely gets down to being officious. In any event, let me
state frankly about district attorneys, local district
attorneys, who are dominated by & political machine,
elected by them after having been nominated by them.

Pake New York. The Code of Criminal Procedure
provides that the nolle prosse is abolished and that you
can dismiss only with the consent of the court. The court
gets fooled all the time when there 18 & political district
attorney who wants to do favors. If the district attorney
ts an honest person, the wrong things won't be done, If he
is a dishonest person, he will be abls to fool & high-minded
judge without any difficulty.

MR. GLUECK: Is there no other device whereby the
discretion of the district attorney might be disciplined
to some extent?

MR. MEDALIE: There is this: The rule in the
Department of Justice, as I understand it, applicable
throughout the country except in the Southern District of
New York ~-

MR. HOLTZOFF: And the District of Columblia.

MR. MEDALIE: (Continuing) -- 18 that no nolle
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shall be entared without the anproval of the Department of
Justlice.

Now, the Nevw York district attorney won't put up
with it because he does not seeé why he, belng supposedly
en important member of 8 gqreat bar, should be sub ject to
reviev by some person havinz a minor gtatus in the
Department of Justice, because thaet 1s what 1t comes to.

Por example, 1n pankruptcy cases, he might decide & cortain
case of concealing assets should be nolle prossed. Then &8
person who dnes important, hut routine work, and does not
nave the status of an assistant attorney general, would be
passing on his decisions, which would be perfectly absurd
pecause, in nractice, 1t 1s found he does 1t mechanistically,
that 1s, he argue? about minor points and says there is &
prima facle case. You frequently nolle prosse --

MR. WECHSLER: I never knew that to hapoen, George,
that anybody in the Department of Justlce argued about &
nolle prosse.

MR. MEDALIE: Then you mean that that supervision
i{s nothing?

MR. WECHSLER: Right, CGecorze.

MR. MEDALIE: It may be. In eny event, the
United States attorneys {n this district refuse +o submit to
that., My predecessors refused, I did, and I think my

successors did, too, end it works pretty well. I never heard
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of any scandal as a result.

THE CHAIRMAN: I would 1like to hear it from the
judge's standpoint. What do you think, Judge McLellan?

MR. McLELIAN: It seems to me it 1s not
practicable to require the consent of the court to & nolle
prosse. If you require 1t, and the judge gives 1t, it
would usually be done without that understanding of the
cAse which the United 3tates attorney himself has. I do
not believe that you can carry on & district attorney's
office properly if you have to go to the court every time
you vant to dismiss.

THE GHAIRMAH? Doesn't this rule give us more
protection than we nov have, the statement as 1t 1is
presently recorded?

MR. MEDALIE: Ko. May I ask - I think this is
probably silly; you don't mind - it 1s not your feeling
that he may file a . dismissal*at any time, to the extent
of filing it in the course of\a trial?

MR. SETH: Yes.

MR. WECHSLER: You can't do that.

MR. HOLTZOFF: Can't you nolle prosse during a
trial?

MR. MEDALIE: Not without the consent of the
defendant. He 1s entitled to insist upon & verdict.

MR. HOLTZOFF: Yes.
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MR. GLUECK: On an acquittal.

MR. MEDALIE: During the course of a trisl, after
a witness has testified in vhole or in part, there has been
a trial and the {nterruption of the trial by a nélle is
nevertheless & jeopardy.

MR. McLELIAN: That is all right, but there a